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1 Filed Feb 24 1949 Harry M. Hull, Clerk 

IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

BEN L. FULLER and JOSEPH A. SOLEM, Trustees 

931 H Street, Northwest 
Washington, D. C. 

Plaintiffs 


THE STANDARD FIRE INSURANCE COMPANY OF 
HARTFORD, CONNECTICUT 
c/o Superintendent of Insurance 
Washington, D. C. 

Defendant 

Civil Action No. 756—’49 


COMPLAINT FOB JUDGMENT ON FIRE 
INSURANCE POLICY 

First Claim 

1. The plaintiffs are citizens of the United States, 
Ben L. Fuller is a resident of the State of Virginia, and 
Joseph A. Solem is a resident of the District of Colum¬ 
bia, and the defendant is a corporation organized and 
existing under the laws of the State of Connecticut, en¬ 
gaged in the issuance of fire insurance and other insur¬ 
ance policies in the District of Columbia. The amount 
involved, exclusive of interest and costs, exceeds Three 
Thousand Dollars ($3,000.00). 

2. On, to wit, September 5, 1945, defendant issued and 
delivered to one Marche Wolfe its certain fire insurance 
policy, number 202161, with certain endorsements or 
riders attached, which policy was in full force and effect 
on the date hereinafter set forth, and which policy pro- 
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vided that in the event of loss or damage by fire and 
snch other perils as set forth therein, to property 1742 
Swan Street, Northwest, Washington, D. C., defendant 
would pay to the plaintiffs as Trustees under a certain 
deed of trust, as their interest may appear, the actual 
cash value of the property at the time of loss, but 
2 not exceeding the amount which it would cost to 
repair or replace the property with material of 
like kind and quality, and not exceeding Eight Thousand 
Dollars ($8,000.00). That on, to wit, September 5, 1945, 
the title to said property was in plaintiffs by virtue of 
a deed of trust thereon, securing the payment of a cer¬ 
tain promissory note then in the sum of Ten Thousand 
Five Hundred Dollars ($10,500.00). 

3. On, to wit, February 29, 1948, and while said policy 
was in full force and effect, said premises, 1742 Swan 
Street, Northwest, Washington, D. C., was totally de¬ 
stroyed by fire and the value of the property lost or 
damaged exceeded the sum of Eight Thousand Dollars 
($8,000.00), the limit of said policy, by reason of which 
plaintiffs as Trustees under said deed of trust, sustained 
loss in excess of the amount due and payable under said 
policy. 

4. Defendant was duly notified of said loss according 
to the provisions of the policy and due proof of loss 
was submitted to defendant. 

5. Defendant has failed and refused to pay the plain¬ 
tiffs the sum due under said policy. 

WHEREFORE, plaintiffs demand judgment of de¬ 
fendant, The Standard Fire Insurance Company of Hart¬ 
ford, Connecticut, in the sum of Eight Thousand Dollars 
($8,000.00) plus interest thereon from February 29, 1948, 
at six percent (6%) per annum, and plus costs. 
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Second Claim 

1. The plaintiffs are citizens of the United States, 
Ben L. Fuller is a resident of the State of Virginia, and 
Joseph A. Solem is a resident of the District of Colum¬ 
bia, and the defendant is a corporation organized and 
existing under the laws of the State of Connecticut, en¬ 
gaged in the issuance of fire insurance and other insur¬ 
ance policies in the District of Columbia. The 

3 amount involved, exclusive of interest and costs, 
exceeds Three Thousand Dollars ($3,000.00). 

2. On, to wit, September 5, 1945, defendant issued 
and delivered to one Marche Wolfe, its certain fire in¬ 
surance policy, number 202161, with certain endorse¬ 
ments or riders attached, which policy was in full force 
and effect on the date hereinafter set forth, and which 
policy provided that in the event of loss or damage by 
fire and such other perils as set forth therein, to prop¬ 
erty 1742 Swan Street, Northwest, Washington, D. C., 
defendant would pay to the plaintiffs as Trustees under 
a certain deed of trust, as their interest may appear, 
the actual cash value of the property at the time of loss 
but not exceeding the amount which it would cost to re¬ 
pair or replace the property with material of like kind 
and quality, and not exceeding Eight Thousand Dollars 
($8,000.00). That on, to wit, September 5, 1945, the title 
to said property was in plaintiffs by virtue of a deed of 
trust thereon, securing the payment of a certain promis¬ 
sory note then in the sum of Ten Thousand Five Hun¬ 
dred Dollars ($10,500.00). 

3. On, to wit, February 29, 1948, and while said 
policy was in full force and effect, said premises, 1742 
Swan Street, Northwest, Washington, D. C., was totally 


destroyed by fire and the value of the property lost or 
damaged exceeded the sum of Eight Thousand Dollars 
($8,000.00), the limit of said policy, by reason of which 
plaintiffs as Trustees under said deed of trust, sustained 
loss in excess of the amount due and payable under said 
policy. 

4. Defendant was duly notified of said loss according 
to the provisions of the policy and due proof of loss was 
submitted to defendant 

5. Defendant has failed and refused to pay the plain¬ 
tiffs the sum due under said policy. 

. \ 

6. On, to wit, February 29, 1948, there remained due 
on the above described promissory note, the sum of Nine 

Thousand Five . Hundred Seventy-Seven Dollars 
4 and Sixty-Two Cents ($9,577.62). That by reason 
of default on the payment of the principal and in¬ 
terest of said note as provided therein, said premises 
were sold at public auction by plaintiffs in accordance 
with the provisions of said deed of trust thereon secure 
ing the above described promissory note, on December 
20, 1948, to one Jones, for Four Thousand Four Hundred 
and Fifty Dollars ($4,450.00), and settlement of said 
sale was had on January 14, 1949, resulting in the ap¬ 
plication of the net proceeds of sale to the above de¬ 
scribed note and interest thereon, leaving a present bal¬ 
ance due and owing on said note in the sum of Six 
Thousand Eighty-Four Dollars and Ninety Cents ($6,- 
084.90). 

. . . * ' - " * j 

WHEREFORE, the plaintiffs demand judgment of de¬ 
fendant, The Standard Fire Insurance Company of Hart¬ 
ford, Connecticut, in the sum of Six Thousand Eighty- 
Four Dollars and Ninety Cents ($6,084.90), with interest 


t 
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thereon from January 14, 1949, at six percent (6%) per 
annum, pins costs and expenses. 

/s/ Frederick Stohlmajt 
Frederick Stohlman 

/s/ George A. Cassidy, Jr. 

George A. Cassidy, Jr. 

Union Trust Building 
Washington 5, D. C. 

Attorneys for Plaintiffs 
• • • • 

5 Filed Mar 16 1949 Harry M. Hull, Clerk 

ORDER BRINGING IN THIRD-PARTY 
DEFENDANTS 

Upon consideration of the motion of the defendant. 
Standard Fire Insurance Company, for leave to make 
Washington Housing Corporation, a corporation, Frank 
T. Fuller, Ben L. Fuller, Joseph A. Solem and Ida B. 
Sheppard, parties to this action, and for leave to serve 
upon each of them third-party summons and a third-party 
complaint, a copy of which is attached to the said motion, 
it is, this 16th day of March, 1949, 

ORDEKED, that the said motion be, and the same 
hereby is, granted; that the defendant be, and it hereby 
is, granted leave to file the third-party complaint, a copy 
of which is attached to the said motion; and that the 
defendant be, and it hereby is, granted leave to serve 
the third-party summons and the third-party complaint 
upon the said Washington Housing Corporation, a cor¬ 
poration, Frank T. Fuller, Ben L. Fuller, Joseph A. 
Solem, and Ida B. Sheppard. 

By the Court: 

/s/ David A. Puns 


Judge 
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6 Filed Mar 17 1949 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT 
OF COLUMBIA 

Civil Action No. 756-’49 

BEN L. FULLER and JOSEPH A. SOLEM, 

Trustees, 

Plaintiffs, 

vs. 

STANDARD FIRE INSURANCE COMPANY, 
A Corporation, 

Investment Building, 

Washington, D. C., 

Defendant and 
Third-Party Plaintiff, 
vs. 

WASHINGTON HOUSING CORPORATION, 
A Corporation 
931 H Street, N. W., 

Washington, D. C. 

FRANK T. FULLER, 

931 H Street, N. W., 

Washington, D. C., 

BEN L. FULLER, 

931 H Street, N. W., 

Washington, D. C., 

JOSEPH A. SOLEM, 

927 - 15th Street, N. W., 
Washington, D. C., 

IDA B. SHEPPARD, 

931 H Street, N. W., 

Washington, D. C., 

Third-Party Defendants 
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THIRD-PARTY COMPLAINT 

L Plaintiffs Ben L. Fuller and Joseph A. Solem, trus¬ 
tees, have filed a complaint against defendant Standard 
Fire Insurance Company, a corporation, a copy of which 
is attached hereto as “ Exhibit A.” 

2. Defendant and third-party plaintiff, Standard Fire 
Insurance Company, is a corporation duly organized and 
existing under the laws of the State of Connecticut, 
7 and during all of the times hereinafter mentioned 
it was, and is now, engaged in the business of an 
insurer, or insurance company, in which it was and is doing 
business in the District of Columbia. The third-party de¬ 
fendant Washington Housing Corporation is a corporation 
organized and existing under the laws of the State of 
Maryland, and at all times hereinafter mentioned it was, 
and is now, engaged in doing business in the District of 
Columbia. It is sued in its own right. Third-party de¬ 
fendant Frank T. Fuller is a citizen of the United States 
and a resident of the District of Columbia. He is sued in 
his own right, or as a trustee under a certain trust created 
by Frank T. Fuller and Ada K. Fuller under date of Janu¬ 
ary 2, 1941 for the use and benefit of Frank E. Fuller, 
Ben H. Fuller and William Lee Fuller, minors, which said 
trust and the property included therein is known and iden¬ 
tified as “Fuller Properties.’’ Third-party defendant Ben 
L. Fuller is a citizen of the United States and a resident of 
the State of Virginia. He is a trustee of the aforesaid 
trust known as “Fuller Properties” and is sued as such. 
Third-party defendant Joseph A. Solem is a citizen of the 
United States and a resident of the District of Columbia. 
He is a trustee of the said trust known as “Fuller Prop¬ 
erties,” and is sued as such. Third-party defendant Ida 
B. Sheppard is a citizen of the United States and a resi¬ 
dent of the District of Columbia. She is a trustee of the 
said trust known as “Fuller Properties,” and is sued as 
such. 
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3. On or about the 31st day of August, 1945 defendant 
and third-party plaintiff issued its certain policy of in¬ 
surance No. 202161 to one Marche Wolfe, covering the 
interests of the said Marche Wolfe against loss or damage 
by fire to premises No. 1742 Swann Street, Northwest, 
Washington, D. C., subject to the terms and conditions 
therein contained; and subject to the provisions for mort¬ 
gagee interests and obligations and, under the certain 

Standard Mortgagee Clause, loss, if any, on build- 
8 ings, was made payable to Ben L. Fuller and Joseph 

A. Solem, trustees. 

4. On or about the 29th of February, 1948 the said 
premises were damaged by fire, and notice thereof was 
duly given to defendant and third-party plaintiff. Upon 
investigation, defendant and third-party plaintiff learned 
that the said Marche Wolfe had conveyed title to said 
premises to one Herman W. Mitchell on or about the 9th of 
January, 1946, and had divested himself of all right, title 
and interest in and to said premises. Also, the said Marche 
Wolfe failed and neglected within the time allowed to file 
proof of loss as required by said policy. Thereupon, and 
for those reasons, defendant and third-party plaintiff noti¬ 
fied the said Ben L. Fuller and Joseph A. Solem, trustees, 
that it was not liable to the said Marche Wolfe, that it 
would recognize only its proper liability to the mortgagee 
interest covered, and that it elected to exercise its option 
to pay the mortgage debt with interest and receive a full 
assignment and transfer of the mortgage debt and of the 
mortgage and of all other security for payment of the 
same. 

5. Upon information and belief, defendant and third- 
party plaintiff alleges that on and immediately prior to 
the 31st of August, 1945, title to said premises was held by 
third-party defendant Washington Housing Corporation; 
that said Washington Housing Corporation held title to 
said premises as agent of and for third-party defendants 
Frank T. Fuller, Ben L. Fuller, Joseph A. Solem a^d Ida 
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B. Sheppard, trustees of and for “Fuller Properties;” 
that, under its agreement or contract with said equitable 
owners, the said Washington Housing Corporation was re¬ 
quired to act pursuant to the directions of third-party de¬ 
fendant Frank T. Fuller, who at the same time was presi¬ 
dent of said Washington Housing Corporation; that, upon 
direction of, and action by and through, the said Frank 
T. Fuller, third-party defendant Washington Housing 

Corporation executed a certain promissory note 
9 dated August 31, 1945, payable to the order of W. 

W. Bailey, in the principal sum of Ten Thousand 
Five Hundred Dollars ($10,500); that, to secure payment 
of said note, the said Washington Housing Corporation, 
acting by and through the said Frank T. Fuller, as presi¬ 
dent, and the said Ida B. Sheppard, as secretary, pursuant 
to resolution of its stockholders and board of directors, 
executed a certain deed of trust, conveying title to Ben 
L. Fuller and Joseph A. Solem, trustees; and that the said 
Washington Housing Corporation secured the endorsement 
of the said W. W. Bailey on said note “without recourse,” 
and retained possession of the same as agent for the said 
Frank T. Fuller, Ben L. Fuller, Joseph A. Solem, and Ida 
B. Sheppard, trustees of “Fuller Properties.” 

6. If the plaintiffs recover judgment against the de¬ 
fendant and third-party plaintiff, such recovery must be 
predicated upon a finding that there was a valid and bona 
fide mortgagee interest secured by said deed of trust; 
and upon making payment of any recovery against it, de¬ 
fendant and third-party plaintiff is entitled to an assign¬ 
ment of the mortgage debt or to subrogation rights to 
the extent of its payment on account thereof. If there be 
a valid and bona fide mortgage debt secured by said deed 
of trust, so as to create a valid and bona fide mortgagee 
interest, such debt is due and payable by the third-party 
defendant Washington Housing Corporation or by the 
third-party defendants Frank T. Fuller, Ben L. iSiller, 
Joseph A. Solem and Ida B. Sheppard, trustees of and 
for “Fuller Properties.” 
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WHEREFORE, the defendant and third-party plaintiff, 
Standard Fire Insurance Company, demands judgment 
against the third-party defendants, Washington Housing 
Corporation, Frank T. Fuller, Ben L. Fuller, Joseph A. 
Solem and Ida B. Sheppard, or any one or more of them, 
in such amount as plaintiffs may recover against it, to¬ 
gether with interest and costs. 

/s/ Albert F. Beasley 
Albert F. Beasley 
Investment Building 
Washington 5, D. C. 
Attorney for Defendant and 
Third-Party Plaintiff 
• • • • 

15 Filed Mar 18 1949 Harry M. Hull, Clerk 
ANSWER TO COMPLAINT 

Comes now the defendant, Standard Fire Insurance Com¬ 
pany, a corporation, by its attorney, and, for answer to the 
complaint exhibited against it in the above-entitled cause, 
says that: 

First Defense 

The complaint fails to state a claim against this defend¬ 
ant upon which any relief can be granted. 

Second Defense 

Paragraphs 1 through 5 in the “First Claim” being 
identical with paragraphs 1 through 5 in the “Second 
Claim,” defendant herein answers paragraphs 1 through 5 
as respects both claims, and then answers paragraphs 6 as 
respects the “Second Claim” only. 

1. Defendant is without knowledge or information suf¬ 
ficient to form a belief as to the citizenship and residence 
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of the plaintiffs. It admits that it is a corporation organ¬ 
ized and existing under the laws of the State of Connec¬ 
ticut, that it is engaged in the business of an insurer, issu¬ 
ing policies of insurance, and that as such it is engaged in 
doing business in the District of Columbia. 

2. It admits that it issued and delivered its certain 
Policy No. 202161 covering Marche Wolfe, as named 

1 16 insured, against loss or damage by fire, and other 
perils as set forth therein, upon premises No. 1742 
Swann Street, Northwest, Washington, D. C., to an amount 
not exceeding Eight Thousand Dollars ($8,000), for a term 
of three (3) years from the 31st of August, 1945, all sub¬ 
ject to the terms and conditions of said policy as set forth 
therein. It also admits that, pursuant to provisions respect¬ 
ing mortgagee interests and obligations and the Standard 
Mortgagee Clause, as set forth in said policy, loss, if any, 
was made payable to plaintiffs Ben L. Fuller and Joseph 
A. Solem, trustees. It denies each and every other alle¬ 
gation contained in paragraphs numbered 2. 

3. It admits that a fire occurred in said premises No. 
1742 Swann Street, Northwest on the 29th of February, 
1948, and that the building on said premises was damaged 
by said fire. It is without knowledge or information suf¬ 
ficient to form a belief as to the extent of such damage 
to said premises. It denies each and every other allegation 
contained in paragraphs numbered 3. 

4. It admits that it received notice of said fire loss. 
TJpon investigation of said loss, it ascertained that the 
named insured, Marche Wolfe, had sold said premises to 
one Herman W. Mitchell on or about the 9th of January, 
1946, and that at the time of said fire he had no interest 
in said premises. Also, Marche Wolfe failed and neglected 
to file proof of loss within the time allowed. Thereupon, 
defendant notified the plaintiffs of the lack of interest of 
said Marche Wolfe and of the failure of said Marche Wolfe 
to file proof of loss; and thereafter plaintiffs filed a proof 
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of loss. Insofar as the allegations of paragraphs numbered 
4 may mean anything different or other than that specifi¬ 
cally admitted hereinabove, such allegations are denied. 

5. The allegations of paragraphs numbered 5 are denied. 
Pursuant to the provisions of said policy respecting mort¬ 
gagee interests and obligations and the provisions 

17 of the Standard Mortgagee Clause, this defendant 
duly notified plaintiffs on the 13th of September, 1948 
that it claimed that no liability existed as to the mortgagor 
or owner, that it would recognize and pay any liability to 
the mortgagee, and that it exercised its option and elected 
to pay to the mortgagee the whole principal due or to grow 
due on the mortgage debt with interest, in order that it 
might thereupon receive a full assignment and transfer of 
the mortgage debt and of all security for payment of the 
same; and it requested plaintiffs, as trustees, to arrange 
with the party or parties secured to make necessary as¬ 
signment of the note secured by the deed of trust and of 
all securities for payment of the same, and to advise the 
exact amount due, upon receipt of which information this 
defendant would issue its check or draft in the full amount 
of the mortgage debt with interest to date in exchange for 
delivery of the said note and securities duly assigned to 
it. But the plaintiffs failed and refused so to do. 

6. It is without knowledge or information sufficient to 
form a belief as to the allegations respecting sale of said 
premises by plaintiffs at public auction, or as to the appli¬ 
cation of the proceeds of said sale. It denies each and 
every other allegation contained in paragraph numbered 6. 

Third Defense 

Plaintiffs are not entitled to recover because no bona 
fide and valid mortgagee interest was created or exists 
under the certain “deed of trust” conveying title to plain¬ 
tiffs, in that said deed of trust was not in fact given to 
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secure payment of an actual, bona fide debt or obligation, 
and, plaintiffs as trustees of “Fuller Properties” having 
the beneficial or equitable ownership of said premises, said 
deed of trust merged record title with beneficial or equit¬ 
able ownership. 

18 Fourth Defense 

If the plaintiffs have sold the premises as alleged, 
they are not entitled to recover because the defendant ex¬ 
ercised its option and elected to pay in full the amount of 
the mortgage debt with interest and take an assignment 
thereof and of the mortgage and of all security for pay¬ 
ment of the same, the plaintiffs failed and neglected to 
accept such payment and to have such assignment made, 
and have now impaired the rights to be assigned by sale 
of the security, and have rendered it impossible for de¬ 
fendant to discharge its liability under its valid election 
as provided for by the terms of the policy. 

/s/ Albert F. Beasley 
Alb ert F. Beasley 
300 Investment Building 
Washington 5, D. C. 
Attorney for Defendant 
• • • • 

19 Filed Apr 27 1949 Harry M. Hull, Clerk 
ANSWER TO THIRD PARTY COMPLAINT 

Comes now defendants Washington Housing Corpora¬ 
tion, Frank T. Fuller, Ben L. Fuller, Joseph A. Solem 
and Ida B. Sheppard, by their attorneys, and for answer 
to the Third Party Complaint exhibited against them in 
the above entitled cause, say that: 
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First Defense 

The Third Party Complaint fails to state a claim against 
these third party defendants npon which relief can be 
granted. 

20 Second Defense 

1. and 2. Answering paragraphs 1 and 2 the 
third party defendants admit the allegations therein con¬ 
tained except that the third party defendant Frank T. Ful¬ 
ler is not a resident of the District of Columbia but is a 
resident of the State of Maryland, and said defendant is 
not a Trustee under the trust created by instrument dated 
January 2, 1941, described in said Third Party Complaint. 

3. Answering paragraph 3 the third party defendants 
admit the allegations therein contained. 

4. Answering paragraph 4 the third party defendants 
admit that the premises involved were damaged by fire 
on February 29, 1948. Third party defendants admit that 
said Marche Wolfe conveyed title to said premises on or 
about the 9th day of January, 1946; they are without 
knowledge as to whether Marche Wolfe filed with third 
party plaintiff proof of loss as required by said policy. 
Third party defendants admit that third party plaintiff 
notified Ben L. Fuller and Joseph A. Solem, Trustees, that 
it was not liable to Marche Wolfe under the policy and 
that it would recognize only its proper liability to the 
mortgagee interest covered, and that it elected to exercise 
its option to pay the mortgage debt with interest. 

5. Answering paragraph 5 third party defendants ad¬ 
mit the allegations therein contained. 

6. Answering paragraph 6 third party defendants ad¬ 
mit that if plaintiffs recover a judgment against defendant 
and third party plaintiff such recovery must be predicated 
upon a finding that there was a valid and bona fide mort- 
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gagee interest secured by deed of trust under which plain¬ 
tiffs are Trustees; but third party defendants deny that 
upon making payment of any recovery against it defendant 
and third party plaintiff is entitled to an assignment of 
the mortgage debt or to subrogation rights to the 
21 extent of its payment on account thereof. Third 
party defendants deny that if there be a valid and 
bona fide mortgage debt secured by said deed of trust so 
as to create a valid and bona fide mortgagee interest, such 
debt is due and payable by the third party defendant Wash¬ 
ington Housing Corporation or by the third party de¬ 
fendants Frank T. Fuller, Ben L. Jailer, Joseph A. Solem 
and Ida B. Sheppard, Trustees of and for “Fuller Prop¬ 
erties”. 

WHEREFORE the third party defendants demand judg¬ 
ment in their favor and against third party plaintiff on 
the Third Party Complaint filed herein. 

/s/ Frederick Stohlman 
Frederick Stohlman 

/s/ George A. Cassidy, Jr. 
George A. Cassidy, Jr. 

Union Trust Building 
Washington 5, D. C. 
Attorneys for Third 
Party Defendants 

9 » • • 
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22 Filed Jan 3 1951 Harry M. Hull, Clerk 

WITHDRAWAL OF DEMAND FOR JURY TRIAL 

We hereby withdraw the demand for trial by jury of 
all issues, upon both the complaint and the third-party 
complaint 

/s/ Geobge A. Cassidy, Jr. 

George A. Cassidy, Jr. 
Attorney for Plaintiffs and 
Third-Party Defendants, 
/s/ Albert F. Beasley 
Albert F. Beasley 
Attorney for Defendant and 
Third-Party Plaintiff. 

• • • • 

23 Filed Jan 11 1951 Harry M. Hull, Clerk 

ORDER SUBSTITUTING EVELYN LAUTERBACK 
AS THIRD-PARTY DEFENDANT IN 
PLACE OF IDA B. SHEPPARD 

Upon consideration of the oral statement of counsel for 
plaintiffs and third-party defendants that Ida B. Shep¬ 
pard has resigned as trustee of “Fuller Properties,” and 
that Evelyn Lauterback has been elected as a trustee in 
her place and stead, and of the oral motion of counsel for 
the defendant and third-party plaintiff to substitute the 
said Evelyn Lauterback as a third-party defendant herein, 
it is this 10th day of January 1951, 

24 ORDERED, that Evelyn Lauterback be, and she 
hereby is, substituted as third-party defendant in 

the place and stead of Ida B. Sheppard; and that the 
answer of third-party defendants, filed herein, shall stand 
as the answer of said third-party defendant Evelyn Lauter¬ 
back. 

R. B. Keech, 

Judge. 
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• • • • 

25 Filed Feb 1 1951 Harry M. Hull, Clerk 

PRETRIAL ORDER 
Statement of the Case: 

Action to recover on policy of insurance for damage to 
property by fire. 

Plaintiffs allege that they are trustees under a deed of 
trust dated September 5, 1945 on premises 1742 Swann 
Street, Northwest, in the District of Columbia, to secure 
payment of a promissory note then in the amount of 
$10,500; that on September 5, 1945, defendant issued to 
one Marche Wolfe its certain fire insurance policy No. 
202161, covering the said Marche Wolfe against loss or 
damage to said premises by fire and other perils in 

26 an amount not exceeding $8,000, with loss, if any, 
payable to plaintiffs as trustees, as their interest 

might appear; that on February 29,1948, while said policy 
was in full force and effect, the said premises were de¬ 
stroyed by fire, and the value of the property lost or 
damaged exceeded $8,000, by reason of which plaintiffs 
sustained loss in excess of the amount due on said policy; 
and that plaintiffs filed proof of loss, but defendant has 
failed and refused to pay plaintiffs the amount of said 
policy. 

In the alternative, as respects the amount recoverable, 
plaintiffs say that on said February 29, 1948, there re¬ 
mained due on said promissory note secured by said deed 
of trust the sum of $9,577.62; that by reason of default 
in the payment of said note, plaintiffs sold said premises 
at public auction on December 20,1948 for $4,450; and that 
settlement was had on January 14, 1949, at which time 
the net proceeds of said sale were applied to said note, 
leaving a balance of $6,084.90 due on said date. 
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Defendant admits that it issued its certain policy No. 
202161, covering one Marche Wolfe, as named insured, 
against loss or damage by fire, and other perils as set 
forth therein, upon premises No. 1742 Swann Street, North¬ 
west, Washington, D. C., to an amount not exceeding $8,000 
for a term of 3 years from August 31, 1945, all subject 
to the terms and conditions of said policy as set forth 
therein; that, pursuant to the provisions respecting mort¬ 
gagee interests and obligations and the standard mortgagee 
clause attached to and made a part of said policy, loss, if 
any, was made payable to plaintiffs as trustees; that 
27 a fire occurred in said premises on February 29, 
1948 and damaged the building to such extent that 
the cost of necessary repairs exceeded the sum of $8,000; 
and that plaintiffs filed proof of loss, claiming the policy 
limit. But the named insured, Marche Wolfe, had sold 
the said premises to one Herman W. Mitchell on or about 
January 9, 1946, and at the time of said fire, had no in¬ 
terest in the premises. The said Wolfe also failed to file 
any proof of loss within the time allowed. For those rea¬ 
sons, defendant notified plaintiffs on September 13, 1948 
that it claimed that no liability existed as to the mortgagor 
or owner, that it would recognize and pay any liability 
to the mortgagee, and that it exercised its option, under 
the terms of the policy, and elected to pay to the mortgagee 
the whole principal due or to grow due on the mortgage 
debt with interest, in order that it might thereupon receive 
a full assignment and transfer of the mortgage debt and 
of all security for payment of the same. And, defendant 
requested plaintiffs, as trustees, to arrange with the party 
or parties secured to make the necessary assignment of 
the note secured by the deed of trust and of all security 
for payment of the same, and to advise the exact amount 
due, upon receipt of which information defendant would 
issue its check or draft in the full amount of the mortgage 
debt with interest to date, in exchange for delivery of the 
said note and security duly assigned to it. But the plain¬ 
tiffs refused to recognize the right of defendant to pay 
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the mortgagee interest only and take an assignment of 
the debt and security, and failed and refused to comply 
with defendant’s election; and defendant says that plain¬ 
tiffs cannot recover otherwise on the said policy. 

28 Defendant further says that plaintiffs are not en¬ 
titled to recover because it says that no bona fide 

and valid mortgagee interest was ever created or existed 
under the certain “deed of trust” conveying title to plain¬ 
tiffs, in that said deed of trust was not in fact given to 
secure payment of an actual, bona fide debt or obligation; 
and that plaintiffs, as trustees under a certain trust agree¬ 
ment or indenture commonly known and identified as 
“Fuller Properties,” in part held the beneficial or equit¬ 
able interest or ownership in said premises, so that the 
“deed of trust” merged the legal title with the beneficial 
or equitable ownership. And, defendant further says that 
plaintiffs cannot recover because they have sold the prop¬ 
erty and have impaired defendant’s subrogation rights and 
have conveyed away the security which defendant was en¬ 
titled to have assigned to it under its election to pay the 
mortgage debt in full. 

As third-party plaintiff, defendant asserts a claim over 
against the third-party defendants, asserting, in addition 
to matters set forth hereinabove, that on and immediately 
prior to August 31, 1945 the legal title to the premises in 
question was held by third-party defendant Washington 
Housing Corporation as agent of and for third-party de¬ 
fendant Frank T. Fuller, in his own right, and the other 
third-party defendants, who were trustees under a certain 
trust agreement or indenture created by Frank T. Fuller 
and Ada K. Fuller for their minor children, which trust is 
commonly known and identified as “Fuller Properties”; 
that under its agency agreement, third-party defendant 
Washington Housing Corporation was required to act pur¬ 
suant to the directions of third-party defendant 

29 Frank T. Fuller, who at that time was President of 
said Washington Housing Corporation; that the said 
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Washington Housing Corporation, acting by and through 
the said Frank T. Fuller, executed a certain promissory 
note dated August 31, 1945, payable to the order of one 
W. W. Bailey, an employee of said Washington Housing 
Corporation, in the principal sum of $10,500; that the said 
W. W. Bailey endorsed the said note without recourse, and 
the said Washington Housing Corporation held the said 
note as agent for Frank T. Fuller and the trustees of 
“Fuller Properties”; and that it was to secure the pay¬ 
ment of said note that the said Washington Housing Cor¬ 
poration executed the certain deed of trust, conveying title 
to plaintiffs. Whereupon, defendant asserts that if plain¬ 
tiffs recover against it, such recovery must be predicated 
upon a finding of a valid and bona fide mortgagee interest; 
that upon making payment of any such recovery, it is 
entitled to an assignment of the mortgage debt or to 
subrogation rights therein to the extent of its payment 
on account thereof; that any such valid and bona fide 
mortgagee interest must be predicated upon the debt of 
the third-party defendants; and that, if plaintiffs recover 
against it, defendant is entitled to recover over against 
the third-party defendants. 

The third-party defendants admit the allegations regard¬ 
ing the execution of the note and deed of trust, and also 
admit that defendant and third-party plaintiff recognized 
only the mortgagee interest and gave notice to the trustees 
that it elected to pay the mortgage debt; but they deny 
that, upon making payment of any recovery against it, 
defendant and third-party plaintiff is entitled to an assign¬ 
ment of the mortgage debt or to subrogation, and they 
further deny that if there is a valid and bona fide mortgage 
debt, such debt is due and payable by third-party de¬ 
fendants. 

30 Stipulations: 

The parties have entered into an agreed statement 
of facts, which they have filed at pretrial hearing. Counsel 
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express the view that this agreed statement will cover most, 
if not all, of the issues of fact in the case. 

Questions Presented for Decision: 

At pretrial, the Court requested counsel to state in the 
form of questions involved just what they consider to be 
the principal legal points that are involved in the case 
for decision by the Court; and, in response thereto, counsel 
have stated the questions as follows, under the express 
reservation that the stating of these questions shall not 
limit the issues, but shall merely be regarded as being an 
attempt to focus the issues for the guidance of the trial 
judge, namely: 

1. Are plaintiffs entitled to recover the full amount of 
loss or damage to the premises, up to and including the 
value of the premises or the policy limit; or, are they 
limited to the mortgagee interest when defendant claims 
that no liability exists as to the mortgagor or owner (the 
named insured) ? 

2. Did the defendant have the right to elect to pay the 
mortgage debt, with interest, and receive an assignment 
thereof together with all security for payment of the same; 

and, if so, did it validly make such an election? 

31 3. Was there an actual, bona fide mortgagee in¬ 

terest within the meaning and terms of the policy; 
and, if so, did plaintiffs or the real parties in interest estab¬ 
lish the existence of same? 

4. If there was an actual bona fide mortgagee interest 
established, did plaintiffs or the real parties in interest 
tender the same for payment, or agree to accept payment 
of the same, under defendant’s election? 

5. If defendant validly elected to pay the mortgage debt 
and receive an assignment thereof, did plaintiffs’ subse¬ 
quent action in selling the premises at public auction de¬ 
prive plaintiffs of the right to recover against defendant? 
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6. If defendant is held liable to plaintiffs, is it entitled 
to an assignment of the mortgage debt; and, if so, is it en¬ 
titled to recover judgment thereon against any one or more, 
or all, of the third-party defendants? 

Dated: January 30th, 1951. 

R. B. Keech, 
Pretrial Judge. 

Attorneys authorized to act: 

/s/ George A. Cassidy, Jr. 

Attorney for Plaintiffs and 
Third-Party Defendants 

/s/ Albert F. Beasley 
Attorney for Defendant and 
Third-Party Plaintiff 

* * • • 

32 Filed Feb 1 1951 Harry M. Hull, Clerk 

AGREED STATEMENT OF FACTS 

For the purposes of this case, the parties hereto, acting 
by and through their respective counsel of record, agree 
that the following statement of facts may be accepted and 
acted upon by the Court as the facts of the case, with the 
same force and effect as though established by evidence 
and found by the Court. It is understood and agreed that 
the making of this stipulation shall not constitute a waiver 
of any party’s contentions as to the legal consequences or 
effects of any of the facts as agreed to herein, and shall 
not prevent any party from introducing testimony 

33 on any point of fact not covered by the stipulation 
or any additional relevant evidence on any point 

covered by the stipulation that is not inconsistent with 
the stipulation. 

1. Under and by virtue of various conveyances not ma¬ 
terial to this proceeding, Frank T. Fuller and his then wife, 
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Ada K. Fuller, acquired title, on or about July 1, 1940, as 
tenants by the entirety, to Lot 36 in Square 152, being 
premises known as 1742 Swan Street, Northwest, in the 
District of Columbia, hereinafter referred to as “the 
premises.” 

2. During July, 1940, Frank T. Fuller and his then 
wife Ada K. Fuller conveyed title to the premises to 
Washington Housing Corporation, a Maryland corporation, 
and at or about the same time entered into an agreement 
with the Washington Housing Corporation, by the terms 
of which the latter, while holding legal title to the premises 
and certain other properties, was to do so as agent for 
Frank T. Fuller and wife Ada K. Fuller, in managing, 
leasing, or selling the property and paying over to them 
from time to time the net proceeds from income derived 
therefrom. 

3. In pursuance of a separation agreement between 
Frank T. Fuller and Ada K. Fuller, the said Ada K. Fuller 
conveyed her undivided one-half interest in and to the 
premises in question, and other properties as well, by a 

deed in trust, dated January 2, 1941, to Ben L. 
34 Fuller, Joseph A. Solem and Arlene Richardson, as 
trustees, for the use and benefit of the minor children 
of the said Frank T. Fuller and Ada K. Fuller. This trust 
became known and identified as “Fuller Properties.” 

4. Thereupon, Frank T. Fuller and Ben L. Fuller, 
Joseph A. Solem and Arlene Richardson, as trustees, en¬ 
tered into an agency agreement with the Washington Hous¬ 
ing Corporation similar in all material respects to that 
described in paragraph No. 2, and for all purposes ma¬ 
terial hereto, this arrangement was in full force and effect 
at all times referred to herein. 

5. At all times material herein, Frank T. Fuller was 
the principal or controlling officer or director of Washing¬ 
ton Housing Corporation, which is engaged in the business 
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of a real estate agent, managing, renting and selling real 
estate in the District of Columbia. 

6. In consequence of the aforegoing, the record title to 
the premises was in the Washington Housing Corporation, 
and the beneficial ownership was in Frank T. Fuller, as 
to an undivided one-half interest, and in Ben L. Fuller, 
Joseph A. Solem and Arlene Bichardson, trustees of “Ful¬ 
ler Properties,’’ as to the other undivided one-half in¬ 
terest, except that Arlene Bichardson resigned as trustee 
and was replaced by Ida B. Sheppard, and then later Ida 
B. Sheppard resigned as such trustee and was replaced by 
Evelyn Lauterback. 

35 7. On May 1, 1945, Washington Housing Cor¬ 

poration entered into a sales contract with one 
Mildred Cousar for the sale of the premises in question 
and other premises described therein. A photostatic copy 
of said sales contract is attached as Exhibit 1 hereto. 

S. On August 31, 1945 Washington Housing Corpora¬ 
tion executed a promissory note payable to the order of 
W. W. Bailey, an employee of Washington Housing Cor¬ 
poration, in the amount of $10,500 payable, by its terms, 
in monthly installments. The said note bears notation di¬ 
rectly above the signature for the maker of “without re¬ 
course to maker”; but the parties executing the note can¬ 
not recall whether such notation was made at the time of 
its execution or subsequently. The said note was endorsed 
by W. W. Bailey “without recourse,” and was retained by 
said Washington Housing Corporation without negotiation 
to any other party. A photostatic copy of said note is 
attached as Exhibit 2 hereto. 

9. On the same date, August 31,1945, Washington Hous¬ 
ing Corporation executed a deed of trust conveying title 
to said premises to Ben L. Fuller and Joseph A. Solem as 
trustees to secure the payment of said note. This deed of 
trust was recorded at 11:52 a.m. on September 12, 1945 
among the land records of the District of Columbia. A 
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photostatic copy of said deed of trust is attached as Exhibit 
3 hereto. 

36 10. On the same date, August 31,1945, the Wash¬ 
ington Housing Corporation conveyed title to the 

premises, together with other properties, to Marche Wolfe, 
the nominee of Mildred Cousar, subject to separate deeds 
of trust, including the above described deed of trust as 
to the premises in question. This deed was recorded at 
12:02 p.m. on September 12, 1945 among the land records 
of the District of Columbia. Photostatic copy of said deed 
of trust is attached as Exhibit 4 hereto. 

11. Under an effective date of August 31, 1945, the 
Standard Fire Insurance Company of Hartford, Conn, 
issued to Marche Wolfe its certain policy No. 202161 for 
a term of three years from said date, insuring against 
loss of or damage to the premises in question from fire and 
other perils, in an amount not to exceed the policy limit 
of $8,000, with loss, if any, payable to Ben L. Fuller and 
Joseph A. Solem under the provisions of the standard 
mortgagee clause attached thereto. A photostatic copy of 
said policy is attached as Exhibit 5 hereto. 

12. By deed dated January 9, 1946 and recorded Janu¬ 
ary 15, 1946 among the land records of the District of 
Columbia, Marche Wolfe conveyed the premises here in 
question to Herman W. Mitchell, who took title subject to 
lie outstanding deed of trust on such premises. No notice 
of this transfer of title was given the Standard Fire In¬ 
surance Company prior to the loss hereafter de- 

37 scribed. 

13. On February 29, 1948 a fire broke out in 
the premises, and caused damage thereto to such extent 
that the cost of necessary repairs exceeded the amount of 
$ 8 , 000 . 

14. On March 19, 1948 the last payment was credited 
on the aforesaid promissory note, leaving an unpaid bal- 
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ance of the principal amount thereof of $9,517.17 as of 
said date. 

15. Upon receiving notice of said loss or damage to 
said premises, representatives of the Standard Fire In¬ 
surance Company made an investigation, and in the course 
thereof discovered that the named insured in said policy, 
Marche Wolfe, had conveyed title before said loss occurred 
as stated above; and the said Standard Fire Insurance 
Company thereupon notified the said Ben L. Fuller and 
Joseph A. Solem under the terms of the standard mortgagee 
clause. Thereupon, the said Ben L. Fuller and Joseph A. 
Solem in due course filed a proof of loss, claiming the 
amount of $8,000, the policy limit, on account of said fire 
damage to said premises. No proof of loss was ever filed 
by or in behalf of Marche Wolfe, the named insured. 

16. Thereafter, commencing on September 13, 1948, a 
series of exchanges of correspondence was had between 
Albert F. Beasley, attorney for Standard Fire Insurance 
Company, on the one hand, and Frank T. Fuller, acting 

on behalf of Ben L. Fuller and Joseph A. Solem 
38 and in behalf of himself and the trustees of “ Fuller 

Properties,”on the other hand. In and by virtue 
of said communications addressed to Ben L. Fuller and 
Joseph A. Solem, and to Frank T. Fuller, Standard Fire 
Insurance Company claims that it elected, under the terms 
of the standard mortgagee clause to pay the whole princi¬ 
pal due or to grow due on the mortgage debt with interest, 
upon the payment of which it would become entitled to 
receive a full assignment and transfer of the mortgage 
debt and of all security for payment of the same; and on 
the contrary, Ben. L. Fuller and Joseph A. Solem first 
contend that the said insurance company was not entitled 
to make any such election, and secondly, contend that if 
the said isurance company was entitled to make such an 
election, no such election was in fact made. A photo¬ 
static copy of each and all of said communications is at¬ 
tached as Exhibits 6 to 25 hereto. 
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17. Thereafter on December 20, 1948, Ben L. Fuller 
and Joseph A. Solem, trustees under the deed of trust 
described in paragraph No. 9 above, acting pursuant to 
the request of Frank T. Fuller in his own behalf and on 
behalf of “Fuller Properties,” the then owners of the note, 
after due advertisement sold the premises in question at 
public auction. The sales price received was $4,450. Settle¬ 
ment of said sale was had on January 14, 1949, and after 
adjustments of taxes and deduction of expenses of sale, 
there was applied to said note the amount of $3,884.34. A 
photostatic copy of the trustees 9 statement of said sale is 
attached as Exhibit 26 hereto. 

39 /s/ George A. Cassidy, Jr. 

George A. Cassidy, Jr. 
Attorney for Plaintiffs and 
Third-Party Defendants 

/s/ Albert F. Beasley 
Albert F. Beasley 
Attorney for Defendant and 
Third-Party Plaintiff 

• • • • 

49 Filed May 25 1951 Harry M. Hull, Clerk 

CONCLUSIONS OF LAW 

This cause came on to be heard by the Court without a 
jury on the 1st day of March, 1951, and after considera¬ 
tion by the Court of the complaint for judgment, the 
answer thereto, the third-party complaint, and answer 
thereto, and the agreed statement of facts with exhibits 
thereto, filed herein, and no further testimony having been 
adduced by plaintiffs or defendant, or third-party plain¬ 
tiffs or third-party defendants, and after argument of 
counsel, the Court has reached the following conclusions of 
law: 
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L That the plaintiffs, as Trustees under the deed of 
trust from the Washington Housing Corporation dated 
September 5, 1945, are entitled to recover of the 

50 defendants the sum of Six Thousand Eighty-four 
Dollars and Ninety Cents ($6,084.90), the balance due 

on a promissory note secured by said deed of trust after 
crediting thereon the proceeds of sale of said premises by 
the plaintiffs as Trustees at public auction, plus interest 
and costs. 

2. That the defendant and third-party plaintiff is not 
entitled to recover judgment against any one or more or 
all of the third-party defendants. 

3. That judgment should be entered in favor of the 
plaintiffs against the defendant in the sum of Six Thousand 
Eighty-four Dollars and Ninety Cents ($6,084.90) plus 
interest thereon from January 14, 1949, at 6 per cent per 
annum plus Court costs. 

4. That judgment should be entered in favor of the 
third-party defendants and against the third-party plain¬ 
tiff on the third-party complaint. 

Dated May 25, 1951. 

Walter M. Bastiast, 

Judge. 

• • • • 

51 Filed May 25 1951 Harry M. Hull, Clerk 

JUDGMENT 

This cause coming on to be heard by the Court without 
a jury, and upon consideration by the Court of the com¬ 
plaint for judgment, the answer thereto, the third-party 
complaint, and answer thereto, and the agreed statement 
of facts with exhibits thereto, filed herein, and there being 
no further testimony adduced, and the Court having sepa¬ 
rately stated its Conclusions of Law, it is by the Court 
this 25 day of May, 1951, 
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ADJUDGED, ORDERED AND DECREED that judg¬ 
ment be and the same is hereby entered in favor of the 
plaintiffs, Ben L. Fuller and Joseph A. Solem, Trustees, 
against the defendant, Standard Fire Insurance Company, 
a corporation, in the sum of Six Thousand Eighty-four 
Dollars and Ninety Cents ($6,084.90) plus interest thereon 
from January 14, 1949, at 6 per cent per annum plus 
Court costs, and it is further 

52 ADJUDGED, ORDERED AND DECREED that 
the third-party complaint of the Standard Fire In¬ 
surance Company, a corporation, v. Washington Housing 
Corporation, a corporation, and Frank T. Fuller, Ben L. 
Fuller, Joseph A. Solem, and Evelyn Lauterback, be and 
the same is hereby dismissed, said third-party defendants 
to recover the cost of their defense. 

Walter M. Bastiax, 

Judge. 

• • • • 

53 Filed Jun 4 1951 Harry M. Hull, Clerk 

NOTICE OF APPEAL 

Notice is hereby given this 4th day of June, 1951, that 
the defendant and third-party plaintiff Standard Fire In¬ 
surance Company, a corporation, hereby appeals to the 
United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 
25th day of May, 1951 in favor of plaintiffs Ben L. Fuller 
and Joseph A. Solem, Trustees against said defendant 
Standard Fire Insurance Company, and in favor of third- 
party defendants Washington Housing Corporation, Frank 
T. Fuller, Ben L. Fuller, Joseph A. Solem, and Evelyn 
Lauterback against said third-party plaintiff Standard 
Fire Insurance Company. 

/s/ Albert F. Beasley 

Albert F. Beasley, Attorney for defendant and third- 
party plaintiff Standard Fire Insurance Company. 
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EXHIBIT 6 

BRASHEARS, BEALL AND BEASLEY 
Attorneys at Law 

Edward S. Brashears 
(1883-1942) 

J. Ninian Beall 
Albert F. Beasley 

Investment Building 
Washington, D. C. 

September 13, 1948 

Mr. Ben L. Fuller 
931 H Street N. W. 

Washington, D. C. 

Mr. Joseph L. Solem 
927 Fifteenth Street N. W. 

Washington, D. C. 

Gentlemen: 

In behalf of the Standard Fire Insurance Company, 
whom I represent in this connection, I am writing to 
advise you of the posiiton taken by the said Company 
in respect to the proof of loss filed by you as trustees 
under the mortgagee clause contained in its Policy No. 
202161, covering Premises No. 1742 Swann Street N. W., 
Washington, D. C., the said claim being made upon the 
basis of damage to said premises by fire on or about 
February 29th last. 

As you know, the said policy is written in favor of 
one Marche Wolfe, who subsequently sold the premises 
and had no interest therein at the time of the fire. For 
this, as well as other reasons, the said Insurance Com¬ 
pany claims that no liability exists as to the mortgagor 
or owner. . 
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The only other interest represented by yon as trustees 
is that of the holder of the note secured by the trust, 
and it is my understanding that you filed proof of loss 
in behalf of that mortgagee interest under the terms of 
the mortgagee clause attached to and made a part of 
the policy. It is my understanding from your proof of 
loss and from other information obtained that the note 
has been reduced from the original face amount of 
$10,500 to a balance due thereon $9,517.17, together with 
interest thereon from the nineteenth of March, 1948. It 
is also my understanding that there is no prior incum¬ 
brance against the property. 

The Standard Fire Insurance Company will recognize 
its liability under the mortgagee clause; and you are 
hereby advised that it elects to exercise its option to pay 
the entire principal due on the mortgage with interest, in 
order that it may receive a full assignment and transfer 
of the mortgage and of the mortgage debt, as is provided 
for in and by said mortgagee clause. Therefore, if you, 
as trustees, will arrange with the party or parties secured 
to make the necessary assignment of the notes secured 
by the deed of trust and of all securities for payment of 
the same, and will advise me as to the exact amount due 
to date, I will be prepared to exchange a check or draft 
of the Insurance Company in the full amount of the 
mortgage debt and interest to date for the assignment 
of the said note and all other securities for payment of 
the debt. 


Yours very truly, 

/s/ 


erk 


Albert F. Beasley 
Albert F. Beasley 


(Registered Mail. Return Receipt Requested.) 
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EXHIBIT 7 

BRASHEARS, BEALL AND BEASLEY 
Attorneys at Law 

Edward S. Brashears 
(1883-1942) 

J. Ninian Beall 
Albert F. Beasley 

Investment Bnilding 
Washington, D. C. 

September 14,1948 

Mr. Frank T. Fuller 
931 H Street N. W. 

Washington, D. C. 

Dear Mr. Fuller: 

For your information, I enclose a copy of a letter I 
have written to Messrs. Ben L. Fuller and Joseph L. 
Solem, trustees, advising them of the position taken by 
the Insurance Company in reference to the claim they 
have made under the mortgagee clause on account of 
damage by fire to Premises No. 1742 Swann Street N. W., 
Washington, D. C. 

Following our recent conference, in which you ques¬ 
tioned the right of the Insurance Company to have sub¬ 
rogation, I examined the authorities and satisfied my¬ 
self that there is no doubt but that the insurer is 
entitled to be subrogated to all the rights of the mort¬ 
gagee upon making payment to mortgagee when lia¬ 
bility to the mortgagor or owner is denied. There are 
a number of decisions by the IT. S. Supreme Court and 
by U. S. Circuit Courts of Appeals, as well as a host 
of decisions by state courts. Many of the state court de¬ 
cisions are collected in an Annotation, 52 A. L. R. 278. 
A typical Federal court decision is in Surratt v. Fire 
Assn, of Phila., (C. C. A., 4) 43 F (2d) 467. 
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However, as you know, the mortgagee danse provides 
that the Insurance Company shall have the right to elect 
to pay the entire mortgage debt with interest, and shall 
thereupon receive a full assignment and transfer of the 
mortgage and of all securities. Upon consideration of 
the facts, I recommended to the Insurance Company that 
it exercise its option to pay the whole printipal amount 
due on the trust note, with interest, and they have author¬ 
ized me to do so. As you will see from the enclosed copy 
of the letter to Messrs. Ben L. Fuller and Joseph L. 
Solem, trustees, I have given notice of the Insurance 
Company’s election to pay the full mortgage debt and 
take a full assignment and transfer of the mortgage note 
and of all other securities. By so doing, all mortgagee 
interests will be fully indemnified, and at the same time 
the Insurance Company will be in a position to protect 
its right under the note and the deed of trust. 

Very truly yours, 

/s/ Albert F. Beasley 
Albert F. Beasley 

erk 

Enclosure 

EXHIBIT 8 

WASHINGTON HOUSING CORPORATION 
931 H Street, Northwest 
Washington 1, D. C. 

Sept 15th 1948 

Brashears, Beall and Beasley, 

Investment Building, 

Washington, D. C. 

Dear Mr. Beasley: 

I have your letter of the 14th., together with copy of 
your letter to Ben L. Fuller and Joseph A. Solem, Trus- 
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tees, in re claim under Policy No. 202161 covering prem¬ 
ises 1742 Swann Street N. W. 


Although such a settlement is agreeable in principle, 
the trustees must be sure that they are acting within the 
scope of the trust and the rights of all parties are pro¬ 
tected. 

Your citation of authorities in regard to subrogation 
deals with mortgages and not deeds of trust and if you 
have any citations with reference to deeds of trust I 
would appreciate your furnishing them to me. 


I also suggest that you send to me the form of assign¬ 
ment which you would desire to be signed and specify the 
papers which you would require. 

I have talked with Mr. Stout of the D. C. Insurance 
office and he has asked me to furnish him copies of the 
papers in the case which I am doing. 

I have also talked to numerous insurance men with 
banks and building associations, as well as the title com¬ 
panies, and can find no precedent for such an attitude 
on the part of the insurance company. 


FTF-S 


Yours truly, 

/s/ Feank T. Fuller 
Frank T. Fuller 


\ 
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EXHIBIT 9 

BRASHEARS, BEALL AND BEASLEY 
Attorneys at Law 

Edward S. Brashears 
(1883-1942) 

J. Ninian Beall 
Albert F. Beasley 

Investment Building 
Washington, D. C. 

September 21,1948 

Mr. Frank T. Fuller 
931 H Street, Northwest 
Washington 1, D. C. 

Re: Fuller, et al, Trustees v. Standard Fire Ins. Co. 
Dear Mr. Fuller: 

Receipt of your letter 'of September 15th is acknowl¬ 
edged. 

Your letter is written on the stationery of the Wash¬ 
ington Housing Corporation, of which I understand you 
are president; and I think it is important at this time 
to straighten out the matter of conflicting interests. 
Washington Housing Corporation is the maker of the 
trust note and the grantor in the deed of trust to secure 
payment of the note. It has no interest in any pay¬ 
ment under the mortgagee clause of the insurance policy. 
As I understood in our recent conference, you are one 
of three trustees under a deed in trust operated under 
the name of “Fuller Properties,” which is separate and 
distinct from Washington Housing Corporation and has 
a group of beneficiaries different from the stockholders 
of Washington Housing Corporation; and that “Fuller 
Properties” actually paid Washington Housing Corpora¬ 
tion the face amount of the note and became the bona 
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fide holder of the note in due course and for value, with 
the payee named in the note acting merely as a “straw” 
party. Thus, I am proceeding upon the premise that 
there is a bona fide mortgagee interest on the part of 
the “Fuller Properties” trustees; and that you, as one 
of the trustees thereof, are asserting that interest in this 
connection. If I am not entirely correct in this under¬ 
standing, please advise me promptly. 

As to your comment regarding the citation of authori¬ 
ties which I gave you, I am unable to see the distinction 
which you attempt to make. Whatever may be the dif¬ 
ference in 'other situations, we have here a situation in 
which the trustees are named in the mortgagee clause 
of the policy, and, in the absence of any liability of the 
insurance company to the mortgagor or owner, the rights 
of the trustees under the mortgagee clause can be no 
greater under a deed 6f trust than they would be under 
a mortgage. 

Under this policy and under the mortgagee clause, it is 
provided that the mortgagee interest shall be made to 
appear in case of loss or damage. Now, the trustees 
under the deed of trust have no mortgagee interest in 
their own right, and it becomes necessary to look beyond 
the trustees to ascertain that such interest in fact exists 
and the extent thereof. As indicated above, I under¬ 
stand that such interest lies with “Fuller Properties”; 
and if my understanding of the facts is correct, I can 
draw an affidavit for the trustees to execute as due proof 
of their “interest”. With such proof of the mortgagee 
interest, it will then be in order to pay the amount due 
on the trust note, under the election made by the insur¬ 
ance company. 

Upon making such payment, the insurance company be¬ 
comes entitled to have an assignment of the mortgage 
debt and of the mortgage and of all other security. In 
short, the insurance company completely indemnifies the 
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mortgagee interest, and thereby becomes entitled to have 
assigned to it any and all claims or rights which the 
mortgagee has in connection with the debt and the secur¬ 
ity. In this case, I think the execution of an assign¬ 
ment, together with the endorsement and delivery of the 
note should suffice, as the holder of the note will be 
entitled to assert all of the rights of the party secured 
under the deed of trust. 

In order that I may draft the necessary papers, will 
you kindly advise me as to the names of all of the 
trustees of “Fuller Properties,” the date of making the 
mortgage loan, and the date, number, amount and 
payee of the check of “Fuller Properties” by which the 
money was actually paid over to Washington Housing 
Corporation (or a photostat copy of the check would be 
preferable). If my understanding of the facts is correct, 
I think I have all of the other information I will need. 

Very truly yours, 

/s/ Aubebt F. Beasuey 
Albebt F. Beasley 


• • • • 


AFB/erk 
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EXHIBIT 10 

WASHINGTON HOUSING CORPORATION 
931 H Street, Northwest 
Washington 1, D. C. 

Sept 23rd 1948 

Brashears, Beall and Beasley, 

Investment Building, 

Washington, D. C. 

Attention Mr. Albert F. Beasley 

Gentlemen: 

I have your letter of Sept 21,1948. 

The Washington Housing Corporation, a Maryland 
Corporation, held title to lot 136 square 152 improved 
by premises 1742 Swann Street N. W., for and on behalf 
of “Fuller Properties” consisting of Frank T. Fuller 
as to an undivided M> interest and Joseph A. Solem, Ben 
L. Fuller and Ida B. Sheppard, Trustees for Frank E. 
Fuller, Ben H. Fuller and William Lee Fuller, minors 
under a deed in trust created January 1,1941. 

A contract was accepted to sell the aforesaid property 
to one Marche Wolfe subject to a deed of trust of $10,500. 
payable at $84. a month including interest at 6%. On 
August 31, 1945 this trust was executed by Washington 
Housing Corporation for and on behalf of aforesaid 
“Fuller Properties”, and said property was conveyed 
by deed specifying that it was subject to said trust to 
said Marche Wolfe in conformity with said contract, at 
which time policy No. 202-161 Standard Fire Insurance 
Company was written in the name of said Marche Wolfe, 
the new record owner, and Ben L. Fuller and Joseph 
A. Solem, Trustees under said Deed of Trust 

The property was subsequently transferred by Marche 
Wolfe, without notice to said trustees, Washington Hous- 
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ing Corporation, or anyone connected with Fuller Prop¬ 
erties, The insurance policy was not changed. 

As you know a total loss occurred on Feb 29, 1948. 

Until July 1, 1946, I was the President of Washing¬ 
ton Housing Corporation and subsequently thereto I have 
been Chairman of the Board of Directors. 

I am of the opinion that there is a considerable dif¬ 
ference between the rights of a mortgagee under a mort¬ 
gage, and trustees under a deed of trust. Under a mort¬ 
gage, foreclosure by Court action is necessary, wherein 
trustees are appointed to see that the rights of both 
creditor and debtor are protected, whereas in a trust the 
trustees are designated by an agreement between the 
creditor and debtor and the deed of trust itself provides 
for the protection of both parties. As to the insurance 
provision it provides that the trustees “shall apply what¬ 
ever shall be received therefrom (insurance) to the pay¬ 
ment of the matter hereby secured, whether due or not.” 

I agree that the trustees have no mortgage interest of 
a personal, individual nature, but disagree that their in¬ 
terest is identical with the holder of the note, in as much 
as they are bound by the trust to protect the rights of 
both creditor and debtor and their function is similar to 
1 trustees appointed under a foreclosure on bankruptcy 
proceeding. 

I wish to urge your client to reconsider the position 
which it has taken. After extensive investigation among 
the title insurance and lending companies I cannot find a 
single instance of an insurance company taking a similar 
position. Even if you are able to successfully proceed 
against the maker (which I am advised by all whom I 
' have consulted is not likely) it will cause such a change 
in the established practice of title and loan companies 
because of possible liabilities for failure to change owner- 


41 


ship in policies, that they will insist upon a policy which 
will cover such a contingency. 

At the present time I am having a list made of all 
companies qualified to write fire insurance in the District 
of Columbia and plan to inquire whether or not they will 
write a policy covering the owner and his assigns. A 
rough draft of the letter is enclosed. 

All to whom I have talked consider it such an im¬ 
portant development that the amount involved in this 
case is small compared to far-reaching effect. He rep¬ 
resentative of the General Adjustment Bureau stated to 
you and me that in 1/3 of the cases after loss the poli¬ 
cies have to be changed as to ownership. Therefore if 
the original maker of a note, who has seen that proper 
tire insurance has been written to protect the note holder, 
is to subsequently be held liable in the event of a resale 
of the property without change of the policy, many mil¬ 
lions of dollars are involved and there is no present 
method of protecting against such liability. 

In view of this no offer by way of compromise will 
be considered and any offer on behalf of your client 
should be made either by proper officers of The Standard 
Fire Insurance Company or accompanied by their proper 
written authority. 

Yours truly, 

/s/ Frank T. Fuller 
Frank T. Fuller 
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EXHIBIT 10-A 
COPY 

Will yon please advise me if your company will write 
a policy of fire insurance on a building located in the 
District of Columbia, insuring the owner, his assigns and 
personal representative, and if so at what additional 
premium. 

This inquiry is directed to all insurance companies 
doing business in the District of Columbia because of a 
situation which has arisen wherein the owner placed a 
deed of trust on property, sold the property, at which 
time fire insurance was placed in the name of the new 
owner, payable to the trustees of the said deed of trust 
as their interest may appear. Thereafter the second 
owner transferred the property without the knowledge of 
the original owner or of the trustees or party secured by 
the said trust, and the said insurance was not transferred. 
The property was totally destroyed by fire. 

The attorney for the insurance company has advised 
the trustees as follows: 

“The Standard Fire Insurance Company will recognize 
its liability under the mortgagee clause; and you are 
hereby advised that it elects to exercise its option to pay 
the entire principal due on the mortgage with interest, 
in order that it may receive a full assignment and trans¬ 
fer of the mortgage and of the mortgage debt, as is pro¬ 
vided for in and by said mortgagee clause. Therefore, if 
you as trustees will arrange with the party or parties 
secured to make the necessary assignment of the note se¬ 
cured by the deed of trust and of all securities for pay¬ 
ment of the same, and will advise me as to the exact 
amount due to date, I will be prepared to exchange a 
check or draft of the Insurance Company in the full 
amount of the mortgage debt and interest to date for 


43 


the assignment of the said note and all other securities 
for payment of the debt ” 

In such a case, the insurance company would acquire 
the note, could foreclose the property and hold the origi¬ 
nal maker liable for any deficiency, although the maker 
saw to it that the interest of the note holder was pro¬ 
tected by fire insurance and had no knowledge of subse¬ 
quent transfer of title. 

I am advised by an official of an Insurance Adjustment 
Bureau that approximately 1/3 of the fire losses require 
an endorsement of changed ownership after loss, which 
appears to be optional with the company, but the custo¬ 
mary practice. 

The various officials of lending companies and title com¬ 
panies to whom I have talked are somewhat concerned 
over their liability for failure to see that changes in own¬ 
ership are made and I sincerely believe that those insur¬ 
ance companies which insure the owner and assigns will 
benefit by so doing. 

A prompt reply will be appreciated as I wish to tabu¬ 
late the answers so that I may advise those to whom I 
have talked and other interested parties. If no reply is 
received, it will be so noted. 

Yours very truly, 

Fraitk T. Fumes 
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EXHIBIT 11 

BRASHEARS, BEALL and BEASLEY 
Attorneys at Law 
Edward S. Brashears 
(1883-1942) 

J. Ninian Beall 
Albert F. Beasley 

Investment Building 
Washington, D. C. 

October 5,1948 

Mr. Frank T. Fuller 
931 H Street N.W. 

Washington, D. C. 

Re: Fnller, et al, Trustees, v. 

Standard Fire Insurance Company 

Dear Mr. Fuller: 

Receipt of your letter of September 23rd is acknowl¬ 
edged. 

As you know, the insurance company has elected to pay 
“the whole principal due or to grow due on the mortgage 
with interest,” and thereby proposes to indemnify fully 
any and all bona fide mortgagee interest. In considera¬ 
tion of such complete indemnity, the insurance company 
is entitled to receive a full assignment and transfer of 
the mortgage debt and all securities for the payment 
thereof. The insurance company has a perfect right to 
insist upon due and appropriate proof of the mortgagee 
interest, and upon such showing being made is prepared 
to pay promptly under its election. Since this offer is 
made in response to a claim under the mortgagee clause 
and constitutes an offer to indemnify fully all bona fide 
mortgagee interest that actually exists, I have great dif¬ 
ficulty in appreciating wherein you feel that the company 
should reconsider its position in the matter. 
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It seems to me that yon are confusing the position of 
Washington Housing Corporation, in 'which I understand 
you have a substantial interest, 'with the position of “Pol¬ 
ler Properties.” As previously stated to you, Washing¬ 
ton Housing Corporation is not entitled in any manner 
to the benefits of the insurance. I think that conflicting 
interests are presented, and I am sure you must agree 
with me that if you find yourself in some difficulty at¬ 
tempting to resolve those difficulties in favor of both, such 
difficulty is in no sense the fault of the insurance com¬ 
pany or anyone acting in its behalf. 

The facts set forth in the second and third paragraphs 
of your said letter of September 23rd are somewhat at 
variance with my prior understanding of the facts, and 
they raise a serious question in my mind as to whether 
there is in fact a valid and enforceable mortgagee in¬ 
terest on the part of “Fuller Properties”. That is, you 
say that Washington Housing Corporation “held title” 
to the property in question “for and on behalf of” 
“Fuller Properties,” and that the property was then 
sold to Marche Wolfe “subject to” the trust “executed 
by Washington Housing Corporation for and on behalf 
of’ “Fuller Properties.” If that means that Washing¬ 
ton Housing Corporation was acting merely as agent for 
“Fuller Properties,” and did not assume any bona fide 
debt or obligation on its part, then who is the mortgagor 
and where is the mortgage debt? 

_ • . i « ' * * _ , 

The insurance company naturally insists upon due proof 
of the mortgagee interest I suggested in my letter of 
September 21st to you that you advise me the details as 
to the making of the mortgage loan and the identity of 
the check of “Fuller Properties” by which the money was 
actually paid over to Washington Housing Corporation, 
because I had gained the impression that Washington 
Housing Corporation first acquired the property in its 


\ 
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own right and then actually negotiated a loan from “Ful¬ 
ler Properties,” for which the note and trust in ques¬ 
tion were given. In order to clarify this situation, I 
think we are going to have to start at the beginning and 
spell out each and every step in the transaction with ap¬ 
propriate reference to the part played by each and every 
party in interest. I think that each and every person hav¬ 
ing knowledge of the facts should be identified so that all 
possibility of any differences in recollection or under¬ 
standing may be resolved. If that showing of the facts 
establishes a bona fide mortgage debt, then the insurance 
company is obligated to indemnify the mortgagee interest, 
and upon so doing will take an assignment of that interest 
and of all security for payment of the same. 

As to the position of the trustees, I suppose that they 
could establish a greater “insurable interest” than a 
mortgagee could; but we are not confronted with any 
such questions in this case for the trustees are named in 
the mortgagee clause as the parties to whom loss is pay¬ 
able “as interest may appear.” The said mortgagee 
clause gives the mortgagee rights of recovery notwith 
standing any act or neglect of the mortgagor or owner. 
Thus, when the insurance company has no liability to the 
mortgagor or owner, the only possible “interest” that 
could be asserted by the trustees is the mortgagee in¬ 
terest. The contract that the insurance company has 
made is exactly the same as though the trustees were 
mere mortgagees under a mortgage. Therefore, for pur¬ 
poses of this case, I fail to see any distinction, such as 
you have attempted to make. 

While I have been retained to handle this case for the 
insurance company, I see no occasion to comment upon 
your proposed letter to other insurance companies to 
discuss other or different types of insurance that they 
might be willing to write in the future. We are here 
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dealing with the so-called New York Standard Mortgagee 
Clause that is generally accepted and utilized by reput¬ 
able and reliable insurance companies throughout the 
United States. 

Very truly yours, 


AFB/erk 


/s/ Albert F. Beasley 
Albert F. Beasley 


EXHIBIT 12 

WASHINGTON HOUSING CORPORATION 
931 H Street, Northwest 
Washington 1, D. C. 

Oct 5th 1948 

Brashears, Beall and Beasley, 

Investment Building, 

Washington, D. C. 

Attention Mr. Albert F. Beasley 

Gentlemen: 

As of this date we are calling upon the Trustees Ben 
L. Fuller and Joseph A. Solem to advertise and sell 
Lot 136—Square 152, improved by premises No. 1742 
Swann street N.W., at public auction under first deed of 
trust. Copy of advertisement will be sent to you. 

Yours truly, 

/s/ Frank T. Fuller 
Frank T. Fuller 


Copy to Mr. Werner, 

Comet Realty—1003 N.Y. Ave N.W. 
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EXHIBIT 13 

WASHINGTON HOUSING CORPORATION 
931 H Street, Northwest 
Washington 1, D. C. 

Oct 7th 1948 

Brashears, Beall and Beasley, 

Investment Building, 

Washington, D.C. 

Attention Mr. Beasley 

Gentlemen: 

I have yonr letter of October 5th. 

The Standard Fire Insurance Company has not of¬ 
fered to pay “the whole principal due or to grow due 
on the mortgage with interest”, as you state in the sec¬ 
ond paragraph of your letter. 

I consider the offers made through you as their attor¬ 
ney both conditional (other than receiving an assignment 
and transfer of the mortgage and all other securities) 
and ones which probably would be considered inadmis- 
sable in Court as being by w T av of compromise. I will 
appreciate it if the Standard Fire Insurance Company 
will advise me that they will consent to the admission of 
your letters as evidence in event of Court action. 

It was for the above reasons that I feel that any offer 
made on behalf of your client should be made either by 
proper officers of the Standard Fire Insurance Company 
or accompanied by their proper written authority, as 
stated in my letter of Sept 23rcL 

My letter of Sept 23rd., fully disclosed the facts all 
of which are capable of documentary proof. If any fur¬ 
ther information or proof is desired I will make it avail¬ 
able to you. 
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Tlie fact that there was a deed of trust lien on the 
property was recognized by Marche Wolfe to whom the 
property was sold, by the subsequent purchaser, and by 
the Title company making the two settlements. It would 
not seem that the Insurance Company is in a position to 
collaterally attack its validity. 

As you were notified yesterday, the trustees have ad¬ 
vertised the property for sale by reason of the default in 
the payments. 

I do not believe the position of any one will be preju¬ 
diced by this action, and there does not appear to be any¬ 
thing in the policy which intereferes with such procedure. 
If you have any objection you will please advise me stat¬ 
ing your legal reasons therefor. 

To date I do not recognize that any offer of settlement 
has been made by the Standard Fire Insurance Company. 
However, should they wish to consider making an offer 
I will be glad to furnish and substantiate all the facts in 
the case at any time. 

Yours truly, 

/s/ Frank T. Fuller 
Frank T. Fuller 
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EXHIBIT 14 

BRASHEARS, BEALL and BEASLEY 
Attorneys at Law 
Edward S. Brashears 
(1883-1942) 

J. Ninian Beall 
Albert F. Beasley 

Investment Building 
Washington, D. C. 
October 13, 1948 

Mr. Ben L. Fnller 
931 H Street N. W. 

Washington, D. C. 

Mr. Joseph L. Solem 
927 Fifteenth Street NW. 

Washington, D. C. 

Gentlemen: 

Recently I received a letter from Mr. Frank T. Fnller, 
upon the stationery of Washington Honsing Corporation, 
advising me that they were calling npon yon as trustees 
to advertise and sell Lot 136—Square 152, improved by 
premises No. 1742 Swann Street N. W. 

While I think my letter of September 13th, last, to you 
was abundantly clear and specific, I wish to avoid any 
remote possibility of misunderstanding by calling your 
attention to the fact that the insurance company has 
exercised its option under the terms of the mortgagee 
clause of its Policy No. 202161, and elects to pay “the 
whole principal due or to grow due on the mortgage with 
interest,” upon the making of which payment it requires 
a full assignment and transfer of the mortgage and of 
all other securities. It stands upon that election. You 
are named in the mortgagee clause, and any claim against 
the company would be presented by you. However, it is 
recognized that you are merely trustees under a deed of 
trust and do not have the mortgage note or other securi- 
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ties that would be assignable to the insurance company 
upon payment being made. It was my understanding that 
the holder of the trust note secured by the deed of trust 
was an aggregation of individuals under a trust arrange¬ 
ment known and identified as “Fuller Properties.” It 
is my understanding that Mr. Frank T. Fuller is one of 
the principal parties in interest in “Fuller Properties,” 
and that he has acted as spokesman for the group. In 
view of apparent conflicts in interest and questions pre¬ 
sented therewith, I have endeavored to obtain clarifica¬ 
tion of the position of "Washington Housing Corporation, 
which appears to be the maker of the trust note and the 
grantor of the deed of trust, and have conducted corre¬ 
spondence with Mr. Frank T. Fuller for that purpose. I 
assume that my correspondence with him has been made 
available or is known to you. However, I want to be 
doubly sure that you understand as well that the insur¬ 
ance company requires a reasonable showing of a bona 
fide mortgagee interest, upon receipt of which it will 
promptly proceed to indemnify that mortgagee interest 
fully and take an assignment of the mortgage debt and 
of all security for payment of the same. 

Any action that in any wise alters the status of the 
matter, and prejudices the right of the insurance com¬ 
pany to enforce payment of the mortgage note, upon be¬ 
coming the assignee thereof, or impairs any rights under 
the deed of deed of trust that it would acquire as as¬ 
signee of the trust note, must be taken and considered 
as inconsistent with your claim under the mortgagee 
clause of said policy of insurance and as a bar to your 
right of recovery thereunder. 

Very truly yours, 

/s/ Attest F. Beasley 
Albert F. Beasley 

AFB/erk 

CC: Mr. Frank T. Fuller 

(Registered Mail—Return Receipt Requested) 
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EXHIBIT 15 

BRASHEARS, BEALL and BEASLEY 
Attorneys at Law 
Edward S. Brashears 
(1883-1942) 

J. Ninian Beall 
Albert F. Beasley 

Investment Building 
Washington, D. C. 

October 13,1948 

Mr. Frank T. Fuller 
931 H Street N. W. 

Washington, D. C. 

Dear Mr. Fuller: 

Receipt of your letters of October 5th and October 7th 
is acknowledged. 

Feeling confident as I do that my letters have been 
clear, I am at a loss to understand your letter of Oc¬ 
tober 7th. Where you get the concept of “compromise” 
is beyond niv understanding. Likewise, I do not under¬ 
stand what you mean by asking for the insurance com¬ 
pany to consent to the admission of my letters as evi¬ 
dence in event of court action. 

I have told you before that I represent the insurance 
company, and I see no occasion for you to doubt the fact; 
but if you want confirmation for your own satisfaction, 
you have my permission to write the Standard Fire In¬ 
surance Company, Hartford, Connecticut, and inquire as 
to whether I have been retained to handle this matter. 

In response to your notice that you are calling upon 
the trustees to advertise and sell the premises under the 
deed of trust, I have written Messrs. Ben L. Fuller and 
Joseph A. Solem, trustees, a letter, and I enclose a copy 


53 


thereof for your information. If any action is taken it 
will have to be at the risk of the trustees and the real 
parties in interest I have advised you and the trustees 
of the insurance company’s exercise of its option or elec¬ 
tion to pay the mortgage debt and take an assignment 
thereof, and that is the position of the insurance com¬ 
pany, with all of the rights incident thereto reserved. 

In the fifth paragraph of your letter of October 7th, 
you say that your letter of September 23rd, last, “fully 
disclosed the facts,” and that if any further information 
or proof is desired you would make it available to me. 
It has been and is my purpose to ascertain the nature and 
extent of such bona fide mortgagee interest as may ex¬ 
ist, and to tender payment of such amount as will be 
required to fully indemnify that interest so that complete 
assignment thereof may be made to the insurance com¬ 
pany. I am not satisfied as yet as to the existence or 
the amount of any such bona fide mortgagee interest, in 
view of the statements that you have made to me and 
the apparent conflicts of interest or uncertainties re¬ 
specting the position of Washington Housing Corporation 
in the matter. However, I require no more than a rea¬ 
sonable showing, and if you are prepared to demonstrate 
the existence and amount of such bona fide mortgagee 
interest, subsisting and capable of assignment to the in¬ 
surance company, I shall be pleased to have you call me 
so that we may arrange an appointment to go over the 
matter in conference, assemble and prepare the neces¬ 
sary proof, and arrange for payment by the insurance 
company and the necessary assignments to it. 

Very truly yours, 

/s/ Albert F. Beasley 
Albert F. Beasley 

AFB/erk 

Enclosure 
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EXHIBIT 17 

WASHINGTON HOUSING CORPORATION 
931 H Street, Northwest 
Washington 1, D. C. 

Oct 14th 1948 

Brash ears, Beall and Beasley, 

Investment Building, 

Washington, D. C. 

Attention Mr. Albert F. Beasley 
Gentlemen: 

I have your letter of October 13th 1948. 

I do not doubt that you have been retained by the 
Standard Fire Insurance Company as an attorney. My 
doubt is directed to your authority to unconditionally 
bind the insurance company to an agreement, or to make 
a binding offer on their behalf. 

Therefore your statement that the insurance company 
has elected to pay the mortgage debt and take an assign¬ 
ment thereof may exceed your authority. I do not think 
it is asking too much to have the authority of an agent 
of a corporation verified before entering into any agree¬ 
ment with him on behalf of his principal. 

Also vour offer of settlement—even if within the scope 
of your authority—is conditioned upon your ascertaining 
the nature and extent of the mortgage interest 

As previously stated I have fully disclosed and am 
willing and in a position to disclose and verify any and 
all facts at your convenience. 

My letter of Sept 15th suggested that you send to me 
the form of assignment which you would desire to be 
signed and specify the papers which you would require. 
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I do not see where the rights of anyone are impaired 
or changed by the trustees sale. It appears to be neces¬ 
sary to determine the exact loss occasioned by the fire. 
It may further convince your client that there is a bona 
fide mortgage interest, but that in no way affects the 
respective rights of the parties involved. 

My position is that I am acting for and on behalf of 
the trustees under the deed of trust, and not as a party 
of interest in “Fuller Properties” nor as a representa¬ 
tive of Washington Housing Corporation. Although the 
trust provides for increasing the mortgage debt by any 
amount the trustees expend in connection therewith, such 
as attorneys fees, I have tried to eliminate such expense 
by acting on their behalf in the negotiations. However, 
it is my opinion that it is now advisable for them to 
retain counsel and I am so advising them. 

Very truly yours, 

/s/ Frank T. Fuller 
Frank T. Fuller 
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EXHIBIT 18 

FRANK TREVITT FULLER 
Attorney at Law 

Nine Thirty-one H Street, Northwest 
Washington 1, D. C. 

Oct 14, 1948 

Brashears, Beall & Beasley, 

Investment Building, 

Washington, D. C. 

Attention Mr. Albert F. Beasley 

Gentlemen: 

Yonr letter addressed to Ben L. Fuller and Joseph A. 
Solem, Trustees, has been referred to me for reply. 

Contrary to your statement the trustees have posses¬ 
sion of the note and deed of trust, endorsed “without 
recourse’* by the payee thereof. 

To date they have received no unconditional offer nor 
tender of payment from the insurance company as sug¬ 
gested in your letter. 

Upon receipt of such an offer consideration will be 
given to the withdrawal of the trustee sale. 

Yours truly, 

/s/ Frank T. Fuller 
Frank T. Fuller 
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c EXHIBIT 19 

FRANK TREVITT FULLER 
Attorney at Law 

Nine Thirty-one H Street, Northwest 
Washington 1, D. C. 

Oct 15th 1948 

Brashears, Beall & Beasley, 

Investment Building, 

Washington, D. C. 

Attention Mr. Albert F. Beasley 

Gentlemen: 

Enclosed is an excerpt from the Minutes of the meet¬ 
ing of the Board of Directors setting forth the agree¬ 
ment between Washington Housing Corporation and 
“Fuller Properties”. 

I understand from our telephone conversation of this 
date that in event of payment by the insurance company 
of “the whole principal due or to grow due on the mort¬ 
gage with interest” you are unwilling that such be noted 
on the face of the note. 

I suggest that any offer of settlement you wish to make 
specify all the conditions. 

Objection will be made to any tender of settlement 
unless accompanied by cash or certified check. Your let¬ 
ter of Sept. 13th., indicated check or draft will be ten¬ 
dered. The draft will be unacceptable and likewise the 
check unless certified. 

Yours truly, 

/s/ Frank T. Fuller 
Frank T. Fuller 
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EXHIBIT 20 

' FRANK TREVITT FULLER 

Attorney at Law- 

Nine Thirty-one H Street, Northwest 
Washington 1, D. C. 

Oct 22, 1948 

Brashears, Beall and Beasley, 

Investment Bnilding, 

Washington, D. C. 

Attention Mr. Albert F. Beasley 

Dear Sir: 

I thank yon for your letter of Oct 21, 1948, enclosing 
letter from The Standard Fire Insurance Company, stat¬ 
ing that you are fully authorized to act for them. 

Therefore, the trustees have decided to with-draw the 
sale and delay action in consideration of your statement 
that your client has elected to pay “the whole principal 
due or to grow due on the mortgage with interest.” 

Please submit such offer as you wish to make, specify¬ 
ing all conditions, at your earliest convenience. 

Yours truly, 

/s/ Frank T. Fuller 
Frank T. Fuller 
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EXHIBIT 21 


October 28, 1948 

Mr. Frank T. Fuller 
931 H Street N. W. 

Washington, D. C. 

Re: Fuller, et al, Trustees, v. 

Standard Fire Insurance Company 

Dear Sir: 

Receipt of your letter of October 22nd is acknowl¬ 
edged. 

In furtherance of my client’s notice to the Trustees 
that it claims that no liability exists as to the mortgagor 
or owner, and its election to pay “the whole principal 
due or to grow due on the mortgage with interest,” we 
must have due proof of the mortgage interest You have 
given me statements of fact from time to time in our 
correspondence and conversations, and we have also dis¬ 
cussed the question involved. But I think it appropriate 
to request that the entire statement of facts be set forth 
in an affidavit to be signed by the parties in interest, 
and, as a matter of convenience to you and your associ¬ 
ates, I have endeavored to prepare an affidavit, assem¬ 
bling the facts by reviewing your prior letters to me and 
my notes of our conversations. I enclose this draft of 
the proposed affidavit with the request that you make 
such additions or corrections as may be appropriate, and 
that you then have the same executed by the parties 
whose names are indicated thereon, whom I understand 
to be all of the real parties in interest, and that you then 
return the same to me. You will note that I have pro¬ 
vided only one jurat for verification before a notary 
public. If all the parties cannot verify before the same 
notary, I suggest that an additional jurat be added for 
separate verification by any one or more of the parties. 
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Immediately upon receipt of the affidavit as to the 
mortgage interest that is claimed, I will take the matter 
up with the insurance company and advise you further. 
As I now understand the facts, you claim that you and 
the trustees of “Fuller Properties,” as principals for 
whom Washington Housing Corporation was acting as 
agent, acquired and have since held a valid and enforce¬ 
able mortgage interest in the amount of the unpaid bal¬ 
ance on the “trust note,” notwithstanding that there was 
not and is not any debt or obligation assumed by Wash¬ 
ington Housing Corporation or any other party to pay 
the “trust note.” If this understanding is not correct 
or complete, I request that you advise me exactly what 
your contention is, so that I may be assured that I am 
accurately stating it to my client. 

Very truly yours, 

Albert F. Beasley 

EXHIBIT 21-A 

AFFIDAVIT OF MORTGAGE INTEREST 
IN PREMISES NO. 1742 SWANN STREET, N. W. 

WASHINGTON, D. C. 

In connection with the claim of Ben L. Fuller and 
Joseph A. Solem, trustees, against the Standard Fire In¬ 
surance Company, under Policy No. 202161 wherein the 
said trustees are named in the mortgagee clause attached 
to and made a part thereof, for loss and damage result¬ 
ing from a fire on or about the 29th of February, 1948, 
the said insurance company having heretofore advised 
said trustees that it claims that no liability exists as to 
the mortgagor or owner for such loss or damage, and the 
said insurance company having requested due proof of 
mortgagee interest in and to said premises, 
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We, the undersigned, being parties in interest and hav¬ 
ing personal knowledge of the facts, submit the following 
statement in support of the trustees’ claim of valid mort¬ 
gagee interest in and to said premises, representing the 
said statement to be an accurate and complete statement 
of the facts, namely: 

1. Insofar as the parties interested are concerned, 
premises No. 1742 Swann Street, N. W., Washington, 
D. C. (Lot 136 in Square 152, hereinafter referred to as 
“the premises”) were first acquired by Frank T. Fuller 
and his then wife Ada K. Fuller, who held title to the 
premises as joint tenants. 

2. In or about July, 1940, the said Frank T. Fuller 

and Ada K. Fuller conveyed title to the premises to 
Washington Housing Corporation under an agreement 
for the said corporation to act as their agent in holding 
title, managing, leasing, or selling the property, and 
paying over to them from time to time the net proceeds 
or income derived therefrom. The said corporation was 
to act in accordance with the directions of Frank T. 
Fuller, from time to time. The said agreement was in¬ 
corporated in a written agreement dated_ 

3. Washington Housing Corporation is a corporation 
organized and existing under the laws of the State of 
Maryland. It maintains offices at 931 H Street, N. W., 
Washington, D. C., and is engaged in the business of real 
estate agent or broker in the management, rental and 
sale of real estate in the District of Columbia. Frank 
T. Fuller was president of the said corporation from 

., 19_, to July 1, 1946, and continuously 

since the latter date has been chairman of the board 
of directors. The stock of the corporation is and has 

been held principally by Frank T. Fuller, _ 

.,., and. 










62 


4. The said Frank T. Fuller and Ada K. Fuller were 

divorced on or about _, 19._, and in con¬ 

nection therewith the said Ada K. Fuller conveyed her 
undivided one-half interest in the premises to Ben L. 
Fuller, Joseph A. Solem and Arline Richardson, trustees 
under a certain trust created by Frank T. Fuller and 
Ada K. Fuller under date of January 2, 1941 for the 
benefit of Frank E. Fuller, Ben H. Fuller and 'William 
Lee Fuller, minors. The property conveyed to said 
trustees has been held and managed under the name or 
description of “Fuller Properties/* The said Arline 

Richardson resigned as a trustee on or about . 

., 19., and the remaining trustees elected Ida 

B. Sheppard as a trustee in her place and stead. 

5. A new agreement, dated the 4th of June, 1946, was 
duly entered into between Washington Housing Corpo¬ 
ration, on the one hand, and Frank T. Fuller, and Joseph 
A. Solem, Ben L. Fuller and Arline Richardson, trustees, 
acting for and in behalf of “Fuller Properties”, on the 
other hand, for the management, rental or sale of the 
various properties of “Fuller Properties” and the collec¬ 
tion of rents and accounts receivable, and the payment 
of net proceeds or income from time to time. 

6. On the 31st of August, 1945, Washington Housing 
Corporation executed a promissory note in the amount 
of Ten Thousand Five Hundred ($10,500) Dollars, pay¬ 
able to the order of W. W. Bailey in monthly install¬ 
ments of Eighty-Four ($84) Dollars, with interest at six 
per centum per annum. The note was signed for Wash¬ 
ington Housing Corporation by Frank T. Fuller as presi¬ 
dent and Ida B. Sheppard as secretary. It was on a 
printed form “Deed of Trust Note—Installmentand it 
bore the notation that it was given as deferred purchase 
money for and secured by first deed of trust on Lot 136 
in Square 152 to Ben L. Fuller and Joseph A. Solem, 
trustees. The note had the statement just above the signa- 
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tore “without recourse to maker.” At the same time, 
the said corporation, acting by and through Frank T. 
Fuller as president and Ida B. Sheppard as secretary, 
executed a deed of trust, conveying title to the premises 
to Ben L. Fuller and Joseph A. Solem, trustees, to secure 
payment of the said note of Ten Thousand Five Hundred 
($10,500) Dollars payable to W. W. Bailey. The deed of 
trust was on the printed form “Corporation Deed of 
Trust,” and recited that it was to secure payment of the 
indebtedness to W. W. Bailey in the amount of Ten Thou¬ 
sand Five Hundred ($10,500) Dollars on said note. The 
note was immediately endorsed by W. W. Bailey “with¬ 
out recourse” and handed back to Mr. Frank T. Fuller. 
Mr. Bailey was an employee of Washington Housing 
Corporation and acted merely as a “straw party”. The 
deed of trust was recorded in the office of the Recorder 
of Deeds, District of Columbia, on the 12th of September, 
1945. 

7. On the . day of ., 19_, 

Washington Housing Corporation sold the premises to 

one Marche Wolfe for the sum of . 

Dollars subject to the deed of trust to secure payment 
of the Ten Thousand Five Hundred ($10,500) Dollar 
note payable to the order of W. W. Bailey. The deed 
■was duly executed by Washington Housing Corporation, 
and was delivered to the said Marche Wolfe when settle¬ 


ment was made at-on or 

about---, 1945. 


8. Periodic payments on account of principal and in¬ 
terest were made from September 29, 1945 to and in¬ 
cluding March 19, 1948, by reason of which the principal 
amount of said note on said latter date was reduced to 
$9,517.17. No payment has been received on account 
thereof since that time. 

9. The premises were substantially damaged by fire 
on the 29th of February, 1948. It is understood that 
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the necessary repairs will cost abont Eight Thousand 
Five Hundred ($8,500) Dollars to Nine Thousand 
($9,000) Dollars. 

10. Under the aforesaid facts, the said trustees claim 
in behalf of “Fuller Properties” that Washington Hous¬ 
ing Corporation, acting as agent for “Fuller Properties,” 
created and held a valid mortgage interest or lien upon 
the premises, that it was the intention of the parties to 
look solely to the property for payment of the trust note, 
and that Washington Housing Corporation neither as¬ 
sumed any liability on said note nor has any debt or obli¬ 
gation on account of the transaction. 


Frank T. Fuller 


Ben L. Fuller 


Joseph A. Solem 


Ida B. Sheppard 

DISTBICT OF COLUMBIA: SS 

I, --Notary Public in 

and for the District aforesaid, hereby certify that Frank 
T. Fuller, Ben L. Fuller, Joseph A. Solem, and Ida B. 
Sheppard, personally appeared before me in said Dis¬ 
trict and severally subscribed to the aforegoing affidavit, 
and, upon oath, severally stated that the matters and 
things therein set forth are true according to the best of 
their knowledge, information and belief, respectively. 


Notary Public, D. C. 
My Commission Expires_ 
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EXHIBIT 22 

FRANK TREVITT FULLER 
Attorney at Law 

Nine Thirty-one H Street, Northwest 
Washington 1, D. C. 

Oct 29th 1948 

Brashears, Beall and Beasley, 

Investment Building, 

Washington, D. C. 

Dear Mr. Beasley: 

I have yonr letter of Oct 28th., 1948, enclosing sug¬ 
gested affidavit concerning the position of all of the 
parties to the transactions involving the property at 
1742 Swann street N. W. 

Inasmuch as each of the proposed affiants does not 
have information as to all of the facts stated it would 
be most improper for them to execute such an affidavit. 

Although all parties have been and will be most cooper¬ 
ative in disclosing all of the facts within their individual 
knowledge, there does not appear to be any obligation 
on their part to prove by affidavit or otherwise the exist¬ 
ence of a mortgage interest. That was admitted by the 
insurance company when the policy was written, and 
since that time, there has been no change except in 
amount. 

I think you have had enough time to have made your 
investigation. Therefore you will either make a legal 
tender to “pay the whole principal due or to grow due 
on the mortgage with interest” on or before November 
16th., 1948, or the property will again be advertised by 
the trustees and sold at public auction. 

Very truly yours, 

/s/ Frank T. Fuller 
Frank T. Fuller 
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EXHIBIT 23 

BRASHEAES, BEALL AND BEASLEY 
Attorneys at Law 
Edward S. Brashears 
(1883-1942) 

J. Ninian Beall 
Albert F. Beasley 

Investment Building 
Washington, D. C. 

November 2, 1948 

Mr. Frank T. Fuller 
931 H Street N. W. 

Washington, D. C. 

Re: Fuller, et al, Trustees, v. 

Standard Fire Insurance Company 

Dear Sir: 

Receipt is acknowledged of your letter of October 
29th. 

The insurance company is well within its rights in 
requiring due proof of a bona fide mortgage interest in 
any case in which payment is to be made under the mort¬ 
gagee clause, and it is of particular importance that it 
do so in an unusual situation such as the one you present 
here. The insurance company will require that the proof 
be under oath for obvious reasons. I see no occasion 
to even discuss such an unfounded, if not ridiculous, 
assertion as your statement that the insurance company 
admitted the mortgage interest when the policy was 
written. 

Your assertion that it would be most improper for the 
proposed affiants to execute the affidavit which I pre¬ 
pared upon the ground that “each of the proposed affiants 
does not have information as to aU of the facts stated,” 
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leaves me somewhat perplexed- All of the information 
contained in the affidavit which I drew was obtained from 
yon, and yon were the first proposed affiant shown on 
the affidavit Do I understand that yon do not have per¬ 
sonal knowledge of the facts which yon have previously 
given me? If so will yon kindly advise me what facts 
there are that yon have no personal knowledge of. There 
is such a close interrelationship among all of the parties 
named in the proposed affidavit that I am somewhat sur¬ 
prised at the suggestion that any one of them does not 
know all of the facts. 

However, we can get at the meat of this situation with¬ 
out the necessity of any detailed discussion of the affida¬ 
vit which I drafted. As stated in my letter of October 
28th to you, I attempted to draft the affidavit as a 
matter of courtesy, since the obligation rests upon the 
trustees and the parties in interest represented by the 
trustees to submit due proof of a bona fide mortgage 
interest, and T have no obligation to prepare those 
proofs for them. Therefore, I herewith advise you that, 
under the notice and election heretofore made by the in¬ 
surance company, the trustees, whom you represent, will 
be required to submit due proof of a valid and bona fide 
mortgage interest, duly authenticated and verified, show¬ 
ing the nature and extent of that interest, how it was 
acquired, by whom it is held, and who is the mortgagor 
or party obligated to pay the mortgage. Upon receiving 
such proof of a bona fide mortgagee interest, the insur¬ 
ance company will pay “the whole principal due or to 
grow due on the mortgage with interest,’’ and shall 
thereupon require, concurrently therewith, a full assign¬ 
ment and transfer of the mortgage, of the mortgage debt 
and of all other securities held as collateral thereto. I 
will pass upon the sufficiency of your proof of the mort¬ 
gage interest when it is submitted in proper form duly 
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verified by affidavit of the trustees and any and all other 
parties in interest for whom the trustees are acting. 

Very truly yours, 

/s/ Albert F. Beasley 
Albert F. Beasley 


AFB/erk 


EXHIBIT 24 

FRANK TREVITT FULLER 
Attorney at Law 

Nine Thirty-one H Street, Northwest 
Washington 1, D. C. 

Nov 3rd 1948 

Brashears, Beall and Beasley, 

Investment Building, 

Washington, D. C. 

Dear Sir: 

I have your letter of Nov 2nd. 

The trustees claim that there is a mortgage interest 
and that the existence of a note and deed of trust is 
prima facie evidence of its existence. It would follow 
that the burden of proving otherwise is on the insur¬ 
ance company. 

It also appears that your previously stated election to 
“pay the mortgage debt, etc” is conditioned upon the 
trustees proving by affidavit the existence of a mortgage 
interest. 

As you have reached the point of ridiculing the con¬ 
tention that the insurance company recognized the mort¬ 
gage interest by writing the policy and as we apparently 
disagree as to where the burden of proof lies as to the 
existence of a mortgage interest it appears that it will 
have to be submitted to the Court for determination. 
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As a pre-requisite to determining the exact amount 
of recovery it will be necessary to foreclose. As it will 
only increase the loss by delaying action, the trustees 
plan to take this action in the near future. 

Yours truly, 

/s/ Frank T. Fuller 
Frank T. Futj.br 

EXHIBIT 25 

BRASHEARS, BEALL AND BEASLEY 
Attorneys at Law 

Investment Building 
Washington, D. C. 

November 4, 1948 

Mr. Frank T. Fuller 
931 H Street N. W. 

Washington, D. C. 

Re: Fuller, et al, Trustees, v. 

Standard Fire Insurance Company 

Dear Mr. Fuller: 

Receipt of your letter of November 3rd is acknowl¬ 
edged. 

I believe I have fully stated the position of the insur¬ 
ance company and that there is no occasion for reitera- 

Very truly yours, 

/s/ Albert F. B easley 
Albert F. Beasley 



AFB/erk 
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EXHIBIT 26 

WASHINGTON HOUSING CORPORATION 
931 H Street, Northwest 
Washington 1, D. C. 

TRUSTEES STATEMENT 

Lot 136 Square 152 
1742 Swann street N. W. 


SALES PRICE 

Taxes (1948) $ 140.96 

1/2 1949 to 12/31 67.50 

From 1/1/49 to 1/14/49 5.54 

Advertising 32.12 

Auctioneer's fee 45.50 

Previous advertisement 49.04 

Trustee’s fee 225.00 

Applied to 1st Trust Note 3,884.34 


$ 4,450.00 


$ 4,450.00 $ 4,450.00 


/s/ Ben L. Fuller 
Ben L. Fuller 
Joseph A. Solem 
Trustees. 




Washington, D, C, 


rs ($ 1QQQ+QD-) 

__ with 

in the District of 


a deposit of. -- 

to be applied as part payment of the purchase of Lot _ 

improvements thereon known as No. See reverse alfle _ 

Columbia, upon the following terms of sale : 

Total price of property frne hu ndr e d Thirty seven thouean 

The purchaser agrees to pay _thQUflftafl_ 

cash at the date of conveyance, of which sum this deposit shall be a part 

The purchaser is to —nm jr jiii j jih> ■. take title subject to, a first deed of trust secured on 

the premises of ___ 

eagAnd!?.——_ Dollars ($ 132QQCM)P 

19 _, bearing interest at the rate of -6- per cent 


($ 5QQQ«QO; 




due 

per annum, payable...^ lQ56.*QD..£lr.8.tL... 
principals Down payment is to r 


able at _ .18 >00 per thous and 


The balance of deferred purchase money is to be secured by a .... deed of trust on said 

property, to be paid in monthly installments of -- Dollars ($ - ), 

or more, including interest at the rate of . —per cent per annum, each installment when so 

paid to be applied, first, to the payment of interest on the amount of principal remaining unpaid 
and the balance thereof credited to principal. 

Trustees In all deeds of trust in to t» named by tb> partis* secured thereby. 

TK> property to sold fr» of encumbrance except u aforesaid'; title to to bo good of nwl *,"^..1" •object. Kowrr«r, to wnuib, 
condition. end restrictions of record. If any! otherwise *tld drpojlt totob* returned y 1 *. 

unless tb« defect* .re of such ehsrnrW that they m.y readily b> remedied by legal action. bot the seller and utM aro hereby ******** 
released from >11 liability for domic** by reason of »ny defect In tho title. In ra»e tool •'♦P* tb« title. WW jMtkl 

moat be taken by the seller promptly >t hi* own expense, whereupon th* tisu herein specified for full settlement by tho purchaser will thereby 
be extended for the period neeeeeery for eueh prompt action. 

Rente, tax**, water rent, Insurance and Intereet on existing *i» corn bran eee, If’any. and opera* Inc ehargw are to bo adjusted to tho dtoteed 
the transfer. Tax**, general and epeelal, are to be adjusted according to the certificate of tax.* Issued by the Collector of Taxes of tho District 
of Columhla, except thet assessments for Improvements completed prior to the data hereof, whether aisea a meat therefor baa beta levied or Mt, 
•hall be paid by the seller or allows nee made therefor at the time of tran.fer. 


are to be at the font of the purchaser; provided, however, thst If upon examination the title should be found defective the seller hereby across 
to pay the coat of the examination of the title and atoo to pay to the agent herein a oommUeioa hereinafter provided for Just aa tbouch the sale 
had actually boon consummated and all the terms of this contract compiled with. 

Within 6Q . days from the date of acceptance hereof by the owner, or as soon thereafter ee a report on the 

title can be * ecu red If promptly ordered, the eetler end p-irehaxcr are required end agree to make full settlement In 4 V. eor ^ ne * ****■? 

hereof. If the purrh**er shall fall so to do. the deposit herein provided for may he forfeited at the option of the eel tor. In which event 
the purchaser shall he relieved from further liability hereunder, or without forfeiting the said deposit the seller may avail hlm*rif of any taraj 
or equitable right* which he may have under this contract. la the event of the forfeiture of the deposit, the seller shall allow the scent ana h a lf 


(Name of Broker) 


or at the Title Company Marching the title, and deposit with the Title Company or with -<Nsmeii Broker)--- 

of the purchase money, the deed of conveyance for execution end such other papers as are required of either party by the terms of this contract 
•hall be considered good end sufficient Under of performance of the Urms hereof. 

Seller agrees to execute the usual epeelal warranty deed. Property Is sold subject to an exMlng tenancy as follower BOntihly . 

at approximately 41509*00 a month* ... ... . 

Se'ler agrees to give possesion at time of settlement, and In the event he shall fall so to do, he shall become and he Hereafter a tenant by suffer, 
ance of the purchaser and hereby waives ell notice to quit, as provided by the lews ef the District of Columbia. (Strike one of the two fere* 
going senUnee*.) 

The risk of loss or damage to said property by fire or other casualty until the deed of conveyance to recorded to assumed by Use seller. 

. >MtVnotlem«*ar a WolattomrOkV M "nl<>ff(r^>>d*ni or^einTIwiien** naUd>er IkwHS any dsdfrfmVnt of^ne~*iy.triri>f"TyumHa^dr~frenamgT’ 


rule tympany, or in* neai rotate wmc*. tnmitgn wnirn settlement Is mad* Is hereby s 
commission from the proceeds of the sale and to make payment thereof to the said a 

-(Name of Broker)- # " lU 

The principals of this contract mutually agree that It shall bo binding upon th 

4 . TM* "'*1* ,n tripJleaU, when ratified by the seller contains the Anal 

they shall not he hound by any term*, conditions, statements or reprwwatatlons. 


Entire deposit to be heU by 


»4eenf. 

f* memorandum of sale and 


We, the undersigned, hereby ratify, accept and agree in the ahoi 
acknowledge it to be our contract. s 


Property is to be conveyed in the name of 




















Lot 

Squaro 

'1422 - 11 at H.W..' 

24 

312 

'1202 - P at tt.Hr' 

46 

279 

'1342 - B at tt.W." 

53 

240 

•1332 - 12 at H.W. *■' 

636 

260 

1742 Swann H.W. 

136 

152 

•1334 - 8 at H.W. 4 '' 

621 

399 

'1334 - 9 at H.W."' 

66 

367 

• 604 - M at H.W.'' 

26 

449 

• 305 - M at H.W." - 

602 

52 3 

141$ Hopkins H.W. 

76 

96 



*16,000.00 

16,000.00 

12,500.00 

16,500.00 

11,000.00 

12,000.00 

10,500.00 

12,000.00 

16,500.00 

12,000.00 


$137*000.00 
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ON LOT 


136 


GIVEN AS DEFERRED PURCHASE MONET FOR AND SECURED RT_. 

•mi kmm 152 


lat 


DEED OP TRUST 


SQUARE 


BEN L. FULLER 


JOSEPH A. SO]EM 


. TRUSTEES. 


SUBJECT TO A FIRST TRUST FOR 



%AQ+m*oo . 

Jf or Value »ecfibeb- 

to the order of-, . 

TEN THOUSAND. FIVE HUNDRED and no/100 - 

ft 

with interest until paid at the rate-of----— 


3HL , 1915 


promise to pay 

_i_the sum of 

--..DOLLARS, 


.per centum per annum. 


Said principal and interest payable in monthly installments of. 
EIGHTY-FOUR and no/100-—.- - 


U,1U -.T-l... r ___L_ DOLLARS (with 

the privilege of making larger payments in any amount), on the „ .. day of each and 

every month after date, until paid; each installment when so paid to be applied, first, to the payment of the 

interest on the amount of principal remaining unpaid, and the balance thereof credited to the principal. 

WITHOUT RECOURSE TO MAKER 


ThU ia to certify that this ia 
Wo note 3 described in s Deed of Trust to 
tbe Trustees named hereon, and bearing 
even dSte herewith. Said Deed of Truat 
aad note having beenjrxeculed in my 




Seoretar 


Address_—— 

Notary Public. rr.'ferty Sv/oriM at: . 

Rc4±!n Jfci* .nelt sf!»r payi*»n! (Kst lh» mir ** tu ll« ranfillttlon »hti* • r#D««* If doirtd. 
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Beetr of ULm&t Bote 

(INSTALLMENT) 


$ ..... 

Payable . per month on . . day 

I 

Interest at . fy, to be deducted, out 

of each monthly payment and balance thereof 
applied to principal. 



Without Recourse 


NOTE, AND INTEREST, ARE ACKNOWLEDGED AS FOLLOWS: 




































COtX)tATK>N DllD Of TRUST Low lUporHr Monk No. 4M 

in firm it. >.«.i itiiumi.M, 

Ulijta 

Made this 31st day of August , A. D. 19 ^5 , by and between 


WASHINGTON HOUSING CORPORATION, a Maryland Corporation, party of the first part 


and 

BEN L« FULLER and JOSEPH A* SOLEM, Trustees, parties of the second part: 

!B%r*a0, Washington housing corporation is 

justly indebted unto W. W. BAILEY in the full 

sum of TEN THOUSAND - FIVE HUNDRED--Dollars 


tor deferred purohase money as represented by one certain note of even 

date herewith payable to W. W. BAILEY, in the sum of $10,500.00, with 

interest until paid at the rate of six per oentum per annum, said inter¬ 
est and principal payable in monthly installments of EIGHTY FOUR DOLLARS 
($84.00) (with the privilege of making larger payments in any amount) on 
th e last day of eaoh and every month after date; each installment when 

so paid to be applied first to the payment of the interest on the amounij 

of principal remaining unpaid and the balance thereof credited to the 
principal; 


Anb Utjmaa, the party of the first part desires to secure the prompt payment of said 
debt, and interest thereon, when and as the same shall become due and payable, and all costs and 
expenses incurred in respect thereto, including reasonable counsel fees incurred or paid by ihe said, 
part ies of the second part or substituted trustee, or by any person hereby secured, on account of 
any litigation at law &r in equity which may arise in respect to this trust or the property hereinafter 
mentioned, and all money which may be advanced as provided herein, with interest on all such 
costs and advances from the date hereof. 

Now, Qlfjerefor?, ffilita 3ntontur? J®tttt*00rtl|, that the party of the first 

part, in consideration of the premises, and of one dollar, lawful money of the United States of 
America, to it in hand pcud by the part ies of the second part, the receipt of which, before the 
sealing and delivery by these presents, is hereby acknowledged r has granted, and doe s hereby 
grant unto the part lee of the second part the 
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EXHIBITS 





following described land and premises, situate In the District of Columbia, known and distinguished as 

IrfOv liuui^r^c yiift aun tired i-.nc* iul* ty^six (1^6) in James b* l.illo?* s sub— 
divlcion of lots in Square nunitereo One .vuncirea ar.d Fifty-two (152), as 
.'er plat recoraed in the office of the Surveyor for the District of Col¬ 
umbia in aider 20 at folio 20 ; 


together with all the improvements in anywise appertaining, and all the estate, right, title, interest 
and claim, either at taw or in equity, or otherwise however, of the part of the first part, of, in, to, or 
out of the said land and premises* 

In and Spun % ® rusts, Nmrtfpltss, hereinafter declared; that is to say: 

IN TRUST to permit said party of the first part 

its successors or assigns, to use and occupy the sold described land and premhes, and the rents, 
issues, and profits thereof, to take, have, and apply to and for its sole bm and benefit, untU default 
be made in the payment of the • promissory note ftereby 

secured or any instalment of interest thereon, when and as the same shaU 
become due and payable, or any proper cost or expense in and about the same as hereinafter provided* 

And, upon the full payment of alt of said note and the interest thereon, and aU moneys 
advanced or expended as herein provided, and all other proper costs, charges, commission, half* 
commissions and expenses, at any time before the sale hereinafter provided for to release and r eco nv ey 
the said described premises unto the said party of the first part 

' * * * * . i t 

its successors or assigns, at its or their cost* 

And JFlfftl}?? JUtUBt, upon any default or failure being made tn the 

payment of said note , or of any instalment of principal or interest thereon, when 

and as the same shaU become due and payable, or upon default being made in the payment, after demand 
therefor, of any money advanced as herein provided for, or of any proper cost, charge, commission, or 
expense in and about the same, then and at any time thereafter the said part les of the second part 

tho survivor \ or the trustee s 
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acting in the execution of t/i(j trust shall have the power and it shall be their 

or his duty thereafter to sell, and in case of any default of any purchaser to resell the said described 
land and premises at public auction, upon such terms and conditions, in such parcels, at such time 
and place, and after such previous public advertisement as the parties of the second part 

t:.e survivor or the trustees acting 

in the execution of this trust shall deem advantageous and proper; and to convey the iame in fee simple, 
upon compliance with the terms of sale, to, and at the cost, of the purchaser, or purchasers thereof, who 
shall not be required to see to the application of the purchase money; and of the proceeds of said sale or 
sales: to pay all proper costs, charges, and expenses, including all fees and costs herein provided 

for, and all moneys advanced for taxes, insurance, and assessments, with interest thereon as provided 
herein, and all taxes, general and special, due upon said land and premises at time of sale, and to retain as 
compensation a commission of per centum on the amount of the said sale or sales: 
to pay whatever may then remain unpaid of said note , whether the same shall 

be due or not, and the interest thereon to date of payment, it being agreed that said note shall, 
upon, such sale being made before the maturity of said note , be and become immediately due and 
payable at the election of the holder thereof; and, £a*!lg, to pay the remainder of said proceeds, if 
any there be, to said party of tne first part 

its successors or assigns, upon 

the delivery and surrender to the purchaser, his, her or their heirs or assigns, of possession of the 
premises so as aforesaid sold and conveyed, less the expense, if any, of obtaining possession . 

Attb* the said p«rfcy of the first ; art 

hereby agree at its own cost, during all the time wherein any part of the matter hereby secured 
shall be unsettled or unpaid to keep the said improvements insured against loss by fire in the full 
sum of TSi'i Ti.UUfciu*!/ - _f ive_.i%ur»crea ---------- -dollars, in the name 

and to the satisfaction of the part ie s of the second part, or substituted trustee, in such Are insurance 
company or companies as the said part io g of the second part may select, who shall apply whatever 
may be received therefrom to the payment of the matter hereby secured, whether due or not, unless 
the party entitled to receive shall waive the right to have the same so applied; and also to pay all taxes 
and assessments, both in general and special, that may be assessed against, or become due on said land 
and premises during the continuance of this trust and that upon any neglect or default to so insure, 
or to pay taxes and assessments, any party hereby secured may have said improvements insured and 
pay said taxes and assessments, and the expenses thereof shall be a charge hereby secured and bear 
interest at the rate of six per centum per annum from the time of such payment, 

And. it is further agreed that if the said property shall be advertised for sale, as herein provided 
and not sold, the trustee or trustees acting shall be entitled to one-half the commission above provided, 
to be computed on the amount of the debt hereby secured . 

And. the said party of the first part covenants that it will warrant specially the land and 
premises hereby co nv eyed, and that it will execute such further assurances of said land as may be 
requisite or necessary . — — - ^ 

Itt SfBttaumg X%r*af, the said party of the first part 

hath on the 

day of f ?’ A . D. IP 45, caused these presents to be signed by 
FRAIih T* FULL&t its Frealaent attestedby 

, its secretary and its corporate seal to be 

hereunto affixed; and doth hereby appoint FrtaiOv T • A\aLi£:t its true and lawful 

attorney'in fact to acknowledge and deliver these presents as its act and deed . 


By 


7iusi.in ;t on 7;our in * corporation, o 
t » ur :lanu tors. oration , 
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t 


Siatrtrt of (Columbia, to at it: 


jk. - ^ 

3, ooc 6 t >ii iUk r i\o, a Notary Public in and for the District 

f ” 4 ' 

i 

of Columbia, do hereby certify that - ... j. i who is personally 

r 

well known to me as the person named as attorney in fact in the aforegoing Deed, bearing date on 

J • , , 

1 *V* 

the — 3/ ^ day of t/gyfT*-- - 4 /) #| 794 5 t and hereto annexed, personally appeared 
before me in said district and as attorney in fact as aforesaid, and by virtue of the authority vested 


ift him by said Deed, acknowledged the same to be the act and deed of ... ii. * 0.. ;. 0 .. dot' 




the grantor therein. 

(SitfPtt under my hand and seal this 


- AD.,/9 45 



Notary Pubtxt. 


THIS IS TO CS^TIFY that the foregoing and annexed deed was duly exe¬ 
cuted and delivered pursuant to an# in stict conformity with the pro¬ 
visions of a Resolution of the Stockholders of the WASHINGTON RCUSIN3 
CORPORATION, passe’ at a regularly called meeting of said Stockholders 
and of a meeting of the Hoard of Directors of said Corporation, passed 
at a regularly called meeting of said Board of Directors, and that 
quorums were present at said meetin' 3 . ^ 

()/ //. / / _• 

A ‘ 






Secretary 
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- VoiC-t* £J ayitoc sfr-zi-di' 
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Mads this day of 

one thousand nine hu n dre d cmd FORTY FIVE 


of LLU-U UsQsl' 

IVE by and between 


WASHINGTON HOUSING CORPORATION, a Maryland Corporation, 
hereinafter known ae party of the first part and 


in (As 


MARCHE WOLFS, ' _ party of thm oooond part. 

WitntMttt), that for and in consideration of the sum of TEi« 

Dollars, receipt 

whereof is hereby acknowledged, the said party of the first part does grant unto the said party 
of the eeoond part, in fee simple, the following described land and premises, situate in the 
District of Columbia 

and known and distinguished as 


ITKIr. 

HO., 

-LOT- 

Taxation xos* 

_ lU-i_1 a_ 

S^tbiiRE 

LlbftR FOLIO 

* Flat recoraed in the office of 
tQQ-9UrYQYQC-fQC-thQ-^*.-QA _ 

1 


76 

96 

i 17 

60 

2 


136 

152 

I 20 

20 

3 


53 

240 

1 h.b.c. 

87 

4 


46 

279 

: 64 

190 

0 


13 « 14 (838) 

260 

T ifirM NMMMMHMMMM 


. 

o 


24 

312 

* n« b* o • 

7 

7 


68 

367 

: 15 

134 

6 


rt.21 (881) 

399 

: B 

21 

9 


26 

449 

2 R.L.ii* 

216 

10 


1 (802) 

523 

-- 



Item iiO• 5 — Ft* or bots lb 6: 14, taxation i*o. 839, in square 280, 

more fully uescribea in Deed of Trust recorded in the D*C* 
recorder of Deeds Office in Liber 7247 at folio 279 
Item ho• B -- Ft. of Lot 21, taxation *xO. 821, in aquare 399, more 
fully ae scribed in beet, of Trust recorded in the D. 0* 
Recorder of beeas Office in Liber 6865 at folio 329 
Item ho. 10 - Ft. of Lot 1, taxation ao. 802, in Square 523, more 
fully uescribed in Deed of Trust recorded in the D. C. 
Recorded of i/eeas Office in biber 7284, folio 17. 


Above described properties are conveyed subject to separately 
secured Deeu3 of Trust totaling *132,000^. 










together with all and singular the ways, easements, rights, privileges and appurtenances to the 
same belonging or in anywise appertaining, and all the estate, right, title, interest, and clam, 
either at law or in equity, or otherwise however, of the said party of the first part, of, in, to, or 
out of the said land and premises . 


the said party of the first part covenants that it wiU warrant specially the property 


hereby conveyed. 


and that it will execute such further assurances of said land as may be requisite or 

In Se&imonp hereof, a. «<d 


WASHINGTON HOUSING CORPORATION, a Maryland Corporation, hath on Mo 
day of A, D. IP 46, caused these presents to be signed by 

nn A in/ m nm r rui fr lx * r> , « _ xx X . J l.. TT1A U O AQn 


President 


FRANK T. FULLER its President attested by IDA B. SHEPPARD 

its fceoretary end its corporate seal to be 

hereunto affixed; and doth hereby appoint FRANK T. FULLER its true and lawful 

attorney in fact to acknowledge and deliver these pr esents as its act and deed. 


WASHINGTON HOUSING 


Jill tl. 


President • 


Attest: 



Secretary • 
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District of Columbia 


to bait: 


Joseph i. uruno a Notary Pvbiie in and forth* 

District of Columbia do hereby eertify that FRi'.hh T. FULLER who <e 
personally well known lorn* ae the pereon named ae attorney In foot in the foregoing Deed, bear¬ 
ing date on the s3l day of LilAUdd , A, D. 19 w, and hereto annexed, personally 
appeared before me in mid District and ae attorney in foot ae aforeeaid, and by 

vbrtne of the authority vetted in him by eald Deed, acknowledged the same to be the aet and deed of 

WASHINGTON HOUSING CORPORATION, ft M.ryl.nd Corporation, 


District of Columbia 


the grantor therein 

6tben under my hand and eeal tXie 


day oj 




u?~ 


(7 Notary Public, 

THIS IS TO CERTIFY that tha foregoliu^and annexed dead was duly exe¬ 
cuted and delivered pursuant to and/lnyetrlot conformity with the 
provisions of a Resolution of the Stockholders of the WASHINGTON HOtTS- 
IH3 CORPORATION , passed at ,a regularly oalled meeting of said Stock¬ 
holders and of a meeting of the Board of Directors of said Corporation, 
passed at a regularly oalled meeting of said Board of Directors 9 and 
that quorums were present at said meetings* 



eoretary* 
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No. 202161 


A STOCK COMPANY 


The Standard fire Insurance Company 

Hartford\ Connecticut 


AMOUNT • • • $...?..PREMIUM $...2.4.t.QQ.1 TOTAL 

EXTENDED COVERAGE* RATE.*.9.9....X....?i PREMIUM $.1.2*00.[PREMIUM $..3.6*00.. 

•No insurance attaches in connection with Extended Coverage Perils unless “Rate” and "Premium” is specified above and Extended 
Coverage endorsement is attached to this policy. 

In Consideration of the Provisions and Stipulations Herein or Added Hereto 

AND OF..DOLLARS PREMIUM 

this company, for the term) from the..day of.AUgUSt.. 1945. [at noon, Standard Time, at 

of..ThT0.e...y.^X , ».[to the.318$..day of.AU&Utf.t. 1946..} location of property involved, 

to an amount not exceeding .?.^.8.htJ. >i ThQUSand.. Dollars, 

does insure ..,.MftTQ.he ...WQ.1£©.. 

and legal representatives, to the extent of the actual cash value of the property at the time of loss, hut not exceeding 
the amount which it would cost to repair or replace the property with material ot iike kind and quality within a reason¬ 
able time after such loss, without allowance for any increased cost of repair or reconstruction by reason of any ordi¬ 
nance or law regulating construction or repair, and without compensation for loss resulting from interruption of 
business or manufacture, nor in any event for more than the interest of the insured, against all DIRECT LOSS BY FIRE, 
LIGHTNING AND BY REMOVAL FROM PREMISES ENDANGERED BY THE PERILS INSURED AGAINST IN THIS POLICY, EXCEPT 
AS HEREINAFTER PROVIDED, to the property ^described hereinafter while located or contained as described in this 
policy, or pro rata for five days at each proj>er place to which any of the property shall necessarily be removed for 
preservation from the perils insured against in this i>olicy, but not elsewhere. 

Assignment of this policy shall not be valid except with the written consent of this Company. 

This policy is made and accepted subject to the foregoing provisions and stipulations’ and those hereinafter stated, 
which are hereby made a part of this policy, together with such other provisions, stipulations and agreements as may 
be added hereto, as provided in this policy. 

3ti KBtimof, this Company has executed and attested these presents; but this policy shall not be valid unless 

countersigned by the duly authorized Agent of this Company at Washington* D.C* 



Heptambar ., /P.... 45 


For in 40961 



1 \ '$ 


Wl.i. G30THEft CAMPBE^lX*"' 


. Agent. 
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4 terkl bet c* 

5 subject thereof* or the interest of the insured therein, or in cue 

6 of any fraud or false s we a rin g by the insured relating thereto, 

UatuanUi Thi» policy snail not cover accounts, bills, 

mc currency, occor, cvtocncct os ocoi, money or 

enaap—d p i sp a et y . securities; nor, unless specifically named 
0 h e reon in writing, bullion or manuscripts, 

if Peril* »«e This Company snail not be liable for loes by 

2 IsdsM fire or other perils Insured against in this 

13 policy caused, directly or indirectly, by: (a) 

4 ene my attack by armed forces, including action taken by null* 
1$ tary, naval or air ferect In resisting an actual or an immediately 


This entire policy shall be void if, whether 
before or after a kxj. the insured has wil* 
tuiiy coocctKd or uutrepreoemeo toy w 
circumstance concerning this insurance or the 
or the interest of the Insured therein, or in case 


14 ene my attack by armed forces, including action taken by null* 
1$ tary, naval or air farces In resisting an actual or an immediately 

16 impending enemy attack; (b) invasion; (c) insurrection; (d) 

17 rebellion: (e) revolution; (f) dvil war; (g) usurped power; (h) 

18 order of any dvil authority except acta of destruction at the time 

19 of and for die purpose of preventing the spread of firct provided 

20 that such fire did not originate from any of the perils excluded 

21 by this policy; (i) neglect of the Insured to use all reasonable 

22 means to save and preserve the property at and after a loss, or 

23 when the property is endangered by fire In neighboring prem- 

24 bes; (j) nor snail this Company be liable for loss by theft 


23 O ri ssr l aaa ra aos, Other Insurance may be prohibited or the 

26 amount of insurance may be limited by en- 

£/ oortemmi Aivtcnca ntrtux 

28 C i s f lrii s i auspaadlag sr restrict tag taisrssss. Ualese other- 

29 wise are rl JeJ is writing added lwrete this Cmpuy shall »ot 

30 be liable fee lees eccurrug 

31 (a) while the hanrd is increased by any means within the con- 

32 trol or knowledge of the insured; or 

33 (b) while a described building, whether Intended for occupancy 

34 br owner or tenant b vacant or unoccupied beyond a period of 
33 sixty consecutive davs; or 

36 (c) as a result of explosion or riot unless fire ensue, and In 

37 that event for km by fire only. 

38 Other perils Any other peril to be insured against or sub- 

39 etrstsbjeett. ject of insurance to be covered in this policy 

40 shall be by endorsement in writing hereon or 


84 to the I n terests and obUgatiosw of such mo r t g agee may 

83 be added here t o by agreement fas writing, 

86 Pre rasa UeMJcy. This Company shall not be liable for a gre a ter 

87 proportion of any loas than the amount 

88 hereby iniuitd shill bear to the whole insurance covering the 

89 properly against the peril involved, whether collectible or not 

90 EsyU r sa wa is la The insured shall give immediate written 

91 ceee lees eeear*. notice to this Company of any loss, protect 

92 the p ropert y from further damage, forthwith 

93 separate the damaged and ti n da m aged personal property, put 

94 it in the best possible order, furnish a complete inventory of 

93 the destroyed, damaged and undamaged property, showing in 

96 detail quantities, costs, actual cash value and amount of loss 

97 claimed; sad within sixty days sites the less, axlsss such time 

98 it extsaded la wvMag by this Cemps ay, the iasared shell realise 

99 te this Ciaiasay a prtef ef less, signed and sworn to by the 

100 insured, stating the knowledge and belief of the insured as to 

101 the following: the time and origin of the loss, the interest of the 

102 insured and of all others in the property, the actual cash value of 

103 each item thereof and the amount of loss thereto, all encura- 

104 brances thereon, all other contracts of insurance, whether valid 

105 or not, covering any of said property, any changes in the title, 

106 use, occupation, location, possession or exposures of said prop- 

107 erty since the issuing of this policy, by whom and for what 

108 purpose any building herein described and the several parts 

109 thereof were occupied at the time of loss and whether or not it 

110 then stood on leased ground, and shall furnish a copy of all the 

111 descriptions and schedules in all policies and, if required, verified 

112 plans and specifications of any building, fixtures or machinery 

113 destroyed or damaged. The insured, as often as may be reason- 
1, shall exhibit to any person designated by this 


39 eestsbjet 

40 

41 added hereto. 

42 A d ded peer! 

43 


The extent of the application of insurance 
under this policy and of the contribution to 


44 be made by this Company in case of loss, and any other pro- 

45 vision oe agre em ent not Inconsistent with the provisions of this 

46 policy, may be provided for in writing added hereto, but no pro- 

47 vision may be waived except such as by the terms of this policy 

48 b subject to change. 

49 Wahree No permission affecting this insurance shall 

$0 gravlslm. exist, or waiver of any provision be valid, 

51 unless granted herein or expressed in writing 

32 added hereto. No provision, stipulation or forfeiture shall be 

53 held to be waived by any requirement or proceeding on the part 

54 of this Company relating to appraisal or to any examination 

55 provided for herein. 

56 Cssnllitfa* This policy shall be cancelled at any time 

57 edps lls y. at the request of the insured, in which case 

$8 this Company shall, upon demand and sur- 

59 render of this policy, refund the excess of paid premium above 

60 the customary short rates for the expired time. This pol- 

61 icy may be cancelled at any time by tnis Company by giving 

62 to the insured a five days' written notice of cancellation with 

63 nr without tender of the excess of paid premium above the pro 

64 rata pre miu m for the expired time, which excess, if not ten- 

65 dered, shall be refunded on demand. Notice of cancellation shall 

66 state that said excess premium (if not tendered) wilt be re- 

67 funded on demand. 

68 Mirtutw If Iqss herjunder is made,payable, in whole 

69 ferteeeetsaad or in part, to a designated mortgagee not 

70 stillgsttoas named herein as the insured, such interest in 

71 this policy may be cancelled by giving to such 

72 mortgagee a ten days* written notice of can- 

73 cells tion. 

74 If the insured fails to render proof of lost such mortgagee, upon 

75 notice, shall render proof of loss in the form herein specified 

76 within sixty (60) days thereafter and shall be subject to the pro- 

77 visions hereof relating to appraisal and time of payment and of 

78 bringing suit If this Company shall claim that no liability ex- 

79 istea as to the mortgagor or owner, it shall, to the extent of pay- 

80 ment of loss to the mortgagee, be subrogated to all the mort- 

81 gagee't rights of recovery, but without impairing mortgagee's 

82 right to sue; or it may pay off the mortgage debt and require 

83 an assignment thereof and of the mortgage. Other provisions 


113 destroyed or damaged. The insured, as often as may be reason- 

114 ably required, shall exhibit to any person designated by this 

115 Company all that remains of any property herein described, and 

116 submit to examinations under oath by any person named by this 

117 Company, and subscribe the same: and, as often as may be 

118 reasonably required, shall produce for examination all books of 

119 account, bUlk invoices and other vouchers, or certified copies 

120 thereof If originals be lost, at such reasonable time and place as 

121 may be designated by this Company or its representative, and 

122 shall permit extracts and copies thereof to be made. 

123 Apprakel, In case the insured and this Company shall 

124 fail to agree as to the actual cash value or 

125 the amount of loss, then, on the written demand of either, each 

126 shall select a com p e t ent and disinterested appraiser and notify 

127 the other of the appraiser selected within twenty days of such 

128 demand. The appraisers shall first select a competent and dis- 

129 interested umpire; and falling for fifteen days to agree upon 

130 such umpire, then, on request of the insured or this Company, 

131 such umpire shall be selected by a judge of a court of record in 

132 the state In which the property covered la located. The ap- 

133 pralters shall then appraise the loss, stating separately actual 

134 cash value and loss to each item; and, failing to agree, shall 

135 submit their difference*, only, to the umpire. An award in writ- 

136 ing, so itemised, of any two when filed with this Company shall 

137 determine the amount of actual cash value and loss. Each 

138 appraiser shall be paid by the party selecting him and the ex- 

139 penses of appraisal and umpire shall be paid by the parties 

140 equally. 

141 Cesapeayts It shall be optional with this Company to 

142 _ . eeti wM: take all, or any part, of the property at the 

143 agreed or appraised value, and also to re- 

144 pair, rebuild or replace the property destroyed or damaged with 

145 other of like kind and quality within a reasonable time, on. giv- 

146 ing notice of its Intention so to do within thirty days after the 

147 receipt of the proof of loss herein required. 

148 Atafwwfc There can be no abandonment to this Com- 

149. , pany of any property. 

150 When lees . The amount of loss for which this Company 

151 payable. * may be liable shall be payable sixty days 

152 after proof of loss, as herein provided, is 


payable. 


after proof of loss, 


provided, is 


153 received by this Company and ascertainment of the loss Is made 

154 either by agreement between the insured and this Company ex- 

155 pressed in writing or by the filing with this Company of an 

156 award as herein provided. 

157 Salt. No suit or action .on this policy for the recov- 

158 ery of any claim shall be- sustainable in any 

159 court of law or equity untess alt the requirements of this policy 

160 shall have been complied with, and unless commenced within 

161 twetve months next after inception of the loss. 

162 Svbregatlen. This Company may require from the insured 

163 an assignment of all right of recovery against 

164 any party for loss to the extent that payment therefor Is made 

165 by this Company. 
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DWELLING AND CONTENTS FORM 

, _ u 202161 .of the 

Attached to and forming part of Policy No. 

Standard Fire-Insurance Company ^of Hartford,,.. Connect lout 


i»jued at its Washington, D. C., Agency. 




.Agent 


This policy covers the following described property, all situated..... 

1742 Swan St. , N ; W., Mt .„. 


building 


•Item 


•Item 2. $ 


. 

, ,8,000.00 ONthe .Brick.. i<m .. 

UweUinR, by r[ T ^ STSMl® 

SSL. *>' - * ‘O ccvtr an 

'•‘’WEEK? <S S- 

2 . ..ON household .nd personal prop* r.y u.u.1 to. dwelUg <«<**"£* vch.cl^ b«U. «4 ^cr.10, 

including household and personal P r °P* r 7 p ,•« c { t h e Insured or a servant thereof, while contained tn 
belonging to the Insured or a member of the familyottheinsurea or.a scr ^ described premises. 

,hC l^riSurcd^ay^poly up «»»» (10%) of the amount specified for Item 2 to property 

decrial therein and Insured thereby (except animals and pets) belonging to the Insured or any member of 
die family of, and permanently residing with, the Insured, while elsewhere than on the ckscribed premises 
but within the limits of that part of Continental North America included within the United States of 
America, Alaska, the Dominion of Canada and Newfoundland; however, it is warranted by the Insured 
that such extension of this insurance shall in no wise inure directly or indirectly to the benefit of any 


Carr, The° Ins^'ed^i^not the owner of the described premises) may apply up to ten per cent (10%) of t 
amount specified for Item 2 to cover improvements, alterations or additions to the above described dwelli 

and private structures appertaining thereto. .... ...... . . 

Loss, if any, under Item 2 shall be adjusted with and payable to the Insured specifically named. 


i of the 
welling 


’Item 3. $;....7i..v,..i....». ON 

•Item 4. 5.UN 


•Item 5. $.ON 


♦Item 6. $.ON 


♦Item 7. $.ON trees, shrubs and plants on the above described premises but this Company shall not be liable for more 

than $.on any one tree, $.on any one shrub, nor $.on any one 

plant. 

♦Item 8. $ . ON the rental value (as hereinafter defined) of dwelling and appurtenant private structures or parts thereof 

described in Item 1. The term “rental value” shall mean the fair rental value of the dwelling or appurte¬ 
nant private structures whether rented or not for the period of time required with the exercise of due 
diligence and dispatch to restore the same to a tenantable condition, less such charges and expenses as do 

8 » 000 • 00 001 c° n t'nu«- 

TATAT 


TOTAL 

♦Insurance attaches only to those items for which an amount is shown in the space provided therefor and not exceeding said amount. 
Loss, if any, on buildings, payable to B©n L« Fuller find tTOS« A* Solfifll 


Address of Mortgagee 


mortgagee, subject to conditions of Standard Mortgagee Clause hereon. 


Extended Coverage (Perils of Windstorm, Hall, Explosion, Riot, Riot Attending a Strike, Civil Commotion, Air¬ 
craft, Smoke, Vehicles, Except as Hereinafter Provided): Coverage against the perils indicated in the above caption in accord¬ 
ance with and subject to all the terms and conditions of the Extended Coverage appearing on the back of this form will become effec¬ 
tive only in consideration of an additional premium next specifically inserted herein. Additional premium, *.9.9. 

Automatic Reinstatement Clause: In the event of any loss payment under this policy not exceeding Two Hundred and Fifty 
Dollars ($250) the amount of insurance under this policy shall not be reduced. 

Electrical Apparatus Clause: If electrical appliances or devices (including wiring) are covered under this policy, this Com¬ 
pany shall not be liable for any electrical injury or disturbance to the said electrical appliances or devices (including wiring) caused 
by electrical currents artificially generated unless fire ensues, and if fire does ensue this Company shall be liable only for its propor¬ 
tion of loss caused by such ensuing fire. 

Inherent Explosion Clause: Insurance under this policy shall include liability for any direct loss caused by explosion occur¬ 
ring in the above described dwelling or appurtenant private structure* or in any structure containing property covered hereunder 
from hazards inherent therein, but this Company shall not be liable for explosion originating within steam boilers, steam pipes, steam 
turbines, steam engines, fly-wheels, located in any such structure._____ _ ... 

Permission Granted: (a) For such use of premises as Is usual or incidental to. the occupancy of a dwelling; (b) to make 


alteratu 
of time 
rooms. 


ions, additions and repairs and to complete structures in course of construction; (c) to be unoccupied or vacant without limit 
e; (d) to keep boarders or roomers, provided the building does not contain more than twenty (20) rooms, excluding bath- 


Consequential Lots and Damage Assumption Clausa: This policy also covers any lose or damage to the property described 
in Item 2, only while contained in the above named building and not elsewhere, caused by interruption of power or change of tem¬ 
perature resulting from the total or partial destruction or disablement by the perils insured hereunder of the power, beating, cooling 
or refrigerating apparatus, including all connections or supply pipes. 





































MORTOAOBE CLAUSE—"A" 

This Mort ga ges Qmn h only W fe c tiw ifbu policy it Midi payable to i ddfMlid M Oi tm n 

Lott or ditnage, if my, under this policy, shall be payable to the aforesaid at mortgage s (or tnwt e a ) at ioMreet may apoear, 
and tWi Insurance, as to the interest of the mortgages (or trurt a a ) only there to shall notee teraudated by any act or na(M of the 
mortgagor or owner of the within described property, nor by any foreclosure or other proc ee ding ! or notice of sale relating to the 
property, nor by any change in the title or ownership of the property, nor by the occupation of the premises lor pu r poses more baa* 
ardous than are perm i tted by this policy; provided, that in ease the mortgagor or owner shall n eglect to pay any premium due 
tinder this policy, the mortgagee (or trustee) shell, on demand, pay. the same. 

Provided, also, that the mortgagee (or trustee) shall notify this ooomany of any change of ownenhlp or oc cu pa n cy or increase 
of hasard which shall come to the knowledge of said mortgagee (or trustee) and, unless perm i t te d by this policy, H shall be noted 
thereon and the mortgagee (or trustee) shall, on demand, pay the premium for such increased hasard for the term of the use thereof; 
othWwise this policy shell be null and void. 

This company reserves the right to cancel this policy at any time as provided by its t erm s , but in such case this policy she! 
continue in force for die benefit only of the mortgagee (or trustee) for 10 days after notice to the mort g ag e e (or trustee) of such can* 
cellatioa and shall then cease, and this company shall have the right, on Uke notice, to caned this agreem ent 

Whenever this company shall pay the mortgagee (or trustee) any sum for toes or d ama g e under this policy and ShaU claim that, 
aa to the mortgagor or owney, no liability therefor existed, this company shall, to the extent of such payment, be there u pon legally 
•abrogated to all the rights of the party to whom such' payment shall be made, under all securities held as collateral to the mort¬ 
gage debt, or may at its option, pay to die mortgagee (or trustee) the whole principal doe or to grow due on the mortgage with 
interest, and shad thereupon receive a full assignment and transfer of the mortgage and of all such other securities: but no subrogation 
shell impair the right of the mortgagee (or trustee) to recover die full amount of said mortgagee’s (or trustee's) claim. 


BXTENDBD COVBRAOB 

(Perils of Windstorm, Hall. Explosion, Riot, Riot Attending a Strike. Civil Commotion, 

Aircraft, Vehicles, Smoke, Except as Hereinafter Provided) 

In consideration of the premium for this coverage shown on reverse side hereof, and subject to provision! and stipulation! (here¬ 
inafter referred to as "provisions'') herein end in the policy to which this Extended Coverage is attached, including riders end endorse¬ 
ment! thereon, the coverage of this policy is extended to include direct loss by WINDSTORM, HAIL. EXPLOSION, RIOT, 
RIOT ATTENDING A STRIKE, CIVIL COMMOTION, AIRCRAFT, VEHICLES AND SMOKE. 

This Extended Coverage does not increase the amount or amounts of insurance provided in die policy to which it is attached. 

If this policy covers on two or more Hems, the provisions of this Extended Coverage shall apply to each item separately. 

Substitution of Terms: In the application of the provisions of this policy, including riders and endorsements (but not this 
Extended Coverage), to the perils covered by this Extented Coverage, wh er ev e r the word "fire" appears there shall be substituted 
therefor the peril involved or the loss caused thereby, as the case requires. 

Apportionment Clause: This Company shall not be liable for a greater proportion of any loss from any peril or penis in¬ 
cluded ui this Extended Coverage than (I) die amount of insurance under this policy bears to the whole amount of fire insurance 
covering the property, whether valid or not and whether collectible or not, and whether or not such other fire insurance covers against 
the additional peril or perils insured he r e u n d e r ; (2) nor for a greater proportion than die amount of insurance under this policy bears to 
the amount of all insurance, whether valid or not and whether collectible or not, covering in any manner such loss; furthermore, if 
there be insurance other than fire Insurance covering any one or more of the perils causing loss hereunder, covering specifically any 
individual unit of property involved in the loss, only such proportion of the insurance under this policy shall apply to such unit spe¬ 
cifically insured, as the value of such unit shall bear to the total value of all the property covered under this policy, whether such 
other in s urance contains a similar clause or not 

Olass Clause: It Is expressly stipulated aa applicable to all perils Included in this Extended Coverage that only such proportion 
of the insurance under this policy on any building covers on plate, stained, leaded or cathedral glass therein as the value of such glass 
which Is damaged bears to the total value of said building. 

Waiver of Policy Provisions: A claim for loss from perils included in this Extended Coverage shall not be barred because 
building is’ not on ground owned by the Insured in fee simple, factory operations hare ceased, of change of occupancy, of existence of 
encumbrance, of factory operations at night, nor because of vacancy or unoccupancy. 

Provisions Applicable Only to Windstorm and Hail: This Company shall not be liable for loss caused directly or indi¬ 
rectly try (a) frost or cold weather or (b) snowstorm, tidal wave, high water or overflow, whether driven by wind or not. 

This Company shall not be liable,for loss to the interior of the building or the insured property therein caused, (a) by rain, snow, 
sand or dust, whether driven by wind or not, unless the building insured or containing the property insured shall first sustain an 
actual lots to roof or walls by the direct force of wind or hall ami then shall be liable tor loss to the interior of the building or the 
insured property therein as may be caused by rain, snow, sand or dust entering the building through openings in the roof or walls 
made by direct action of wind or hail or f b) by water from sprinkler equipment or othfr piping, unless such equipment or piping be 
damaged as a direct result of wind or hall. 

Provisions Applicable Only to Bxploaion: This Company shatl not be liable for loss by explosion originating within steam 
boilers, steam pipes, steam turbines, steam engines, fly-wheels, located in the building (s) insured or in building(t) containing the 
property insured. # 

Any other explosion clause made a part of this policy Is superseded by this Extended Coverage. 

Provisions Applicable Only to Riot, Riot Attending a Strike and Civil Commotion: Loss by riot, riot attending a 
strike or civil commotion shall include direct loss by acts of striking employees of the owner or tenant(s) of the described bulld- 
ing(s) while occupied by said striking employees and shall also include direct loss from pillage and looting occurring during and at 
the immediate place of a riot, riot attending a strike or civil commotion. This Company shall not be liable, however, for loss resulting 
from damage to or destruction of the described property owing to change in temperature or interruption of operations resulting from 
riot or strike or occupany by striking employees or civil commotion, whether or not such loss, doe to change in temperature or 
interruption of operations, is covered by this policy as to other perils. 

Provisions Applicable Only to Loss by Aircraft and Vehicles: Loss by “aircraft’* includes direct loss by objects falling 
therefrom. The terra “vehicles,” as used in this Extended Coverage, means vehicles running on land or trades. This Company shall 
not be liable, however, for loss (a) by any vehicle owned or operated by the Insured or by any tenant of the described premises; 
lb) to alrcraf) or vehicles including contents other than stocks of aircraft or vehides in process of manufacture or for sale; (c) to 
fences, driveways, sidewalks or lawns. 

Provision!. Applicable to 8mokt: The term “smoke” as used in this Extended Coverage means only smoke due to a sudden, 
unusual and faulty operation of any heating or cooking unit, only when such unit Is connected to a chimney by a smoke pipe, and 
while in or on the premises described in this policy, excluding, however, smoke from fireplaces or industrial apparatus. 

Provisions Applicable Only when this Extended Coverage ia attached to a Policy Covering Extra Bxpants, Rents: 
When this Extended Coverage is attached’ t<S a policy’covering Extra Expense, Rents, the term “direct,” as applied to loss, means loss, 
as limited ana conditioned in such potior, resulting from direct loss to described property from perils insured against; and, while the 
- business ofthe owner or tenant (s) of the, described building(s) is interrupted by a strike at the^kscribed location, this Company shall 
not be liable for.any loss owing to interference by any person(s) with rebuilding, repairing or replacing the property damaged or 
destroyed or with the resumption or continuation of business. 
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return premium, reed pi of which is hereby acknowledged, ihtft Policy is hereby 
ca n c el led and surrendered to the Company, 


ASSIGNMENT OF INTEREST BY INSURED. 

* ‘‘The interest of . 

covered by this Policy is hereby assigned to. 

subject to the consent of The Standard Fire Insurance Company, Hartford, Connecticut. 


.. as owner of the y.eoen. 


(SifMtar* a tW Intttr«4) 


Dated. 


CONSENT BY COMPANY TO ASSIGNMENT OF INTEREST. 

The Standard Fire Insurance Company, Hartford, Connecticut, hereby consents that the interest of 


covered by this Policy be assigned to 


Dated. 


as owner of the property 


..Agent. 


No. of Policy 
No. of Renewal .— 
Amount Insured .... 

Date of Cancel, 

" Policy, 

Time in force, 


YEAR 

MO. 








** earned at_rate, $._ 

“ returned, ... $.. . 

If pro rata, state reason why: 


Receipt for Return Premium 

To be Signed by the Assured 


Signed by the Assured 
.-.Agency titutittmti 


IN CONSIDERATION OF 


Dsllsn 


71 retired. 
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STATEMENT OF QUESTIONS PRESENTED 

The questions presented are:— 

1 . Whether, the defendant (the insurance company) is 
entitled to be subrogated to mortgagee’s interest, or, at 
its election to pay off the mortgage debt in full and re¬ 
ceive an assignment thereof, is entitled to have the mort¬ 
gage debt and all security for payment of the same as¬ 
signed to it concurrently with making payment, where 
the named insured in the policy conveyed away all in¬ 
terest in the property prior to the fire loss, where the 
policy provided that loss should be payable to plaintiffs 
4 ‘as mortgagee, subject to conditions of Standard Mort¬ 
gagee Clauses,” the mortgagee clause provided that loss 
should be payable to mortgagee “as interest may appear” 
which interest only should not be invalidated by any act 
or neglect of the mortgagor or owner or by any change 
in ownership of the property, and both policy and mort¬ 
gagee clause provided that if the insurance company 
should claim that no liability existed as to the mortgagor 
or owner “it shall, to the extent of payment of loss to 
the mortgagee, be subrogated to all the mortgagee’s 
rights of recovery, • • # or it may pay off the mortgage 
debt and require an assignment thereof and of the mort¬ 
gage”, and where defendant claimed that no liability 
existed to mortgagor or owner and elected to pay the 
mortgage debt in full so that it might receive an assign¬ 
ment thereof and of the mortgage. 

2. Whether, upon receiving notice that defendant 
claimed that no liability existed as to mortgagor or 
owner and that it elected to pay the mortgage debt in 
full so that it might receive an assignment thereof and of 
the mortgage, plaintiffs were under a duty to establish 
the existence and the extent of the mortgagee “interest” 







and tender themselves as ready and willing to assign the 
mortgage debt and all security for payment of the same 
concurrently with the receipt of payment from defendant, 
and whether they are entitled to recover on the policy if 
they fail or refuse to do so. 

3. Whether there is a valid, bona fide mortgagee in¬ 
terest within the meaning and terms of the mortgagee 
provisions of the fire insurance policy, where plaintiffs 
and others own the beneficial interest in the premises 
with legal title held by a corporation, the corporation 
executes a deed of trust note “without recourse to maker” 
to a “straw” who endorsed the note “without recourse” 
and never became a holder and the note was never nego¬ 
tiated to anyone, then conveys title to plaintiffs to secure 
payment of the “note”, and then sells the property “sub¬ 
ject to” the deed of trust, and where the corporation 
claims that it was acting as agent for the beneficial 
owners and did not assume any liability on the note. 

4. Whether, in the event the Court should hold that 
there was a valid bona fide mortgagee interest for which 
it is liable to plaintiffs under the terms of the policy, de¬ 
fendant is entitled to recover over against the third-party 
defendants, who are the maker of the deed of trust note 
and the owners of the property for whom the maker of 
the note was acting as agent. 
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Bttiteb States (Emirt of Appeals 

Foe the District of Columbia Ciecuit 


No. 11,112 


Standard Fibe Insurance Company, a corporation, 

Appellant, 

v. 

Ben L. Fuller, et al., 

Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


STATEMENT 

This is an appeal from the judgment entered by the 
United States District Court for the District of Columbia 
on the 25th of May, 1951 against the appellant (defendant 
and third-party plaintiff there) and in favor of the ap¬ 
pellees (plaintiffs and third-party defendants there), in 
and by which the Court awarded plaintiffs judgment of 
$6,084.90 against the defendant, as the recovery of mort- 
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gagee interest under policy insuring against loss by fire, 
and denied defendant and third-party plaintiff any sub¬ 
rogation or assignment rights of recovery over against 
third-party defendants. . 

In view of the fact that the term “appellees” does not 
distinguish between plaintiffs and third-party defendants, 
it seems more appropriate to refer to the parties by the 
positions they occupied in the Court below, i.e., plaintiffs, 
defendant, third-party plaintiff, and third-party defend¬ 
ants, and they will, accordingly, be so referred to herein¬ 
after. 


JURISDICTIONAL STATEMENT 

Plaintiffs invoked the general original jurisdiction of 
the District Court (Sections 301, 305, 306 and 316, Title 
11, D.C. Code 1940), the amount claimed being in excess 
of Three Thousand Dollars ($3,000), and thus not within 
the jurisdiction of the Municipal Court for the District 
of Columbia (Section 755, Title 11, D. C. Code 1940). 

The judgment appealed from was entered by the Dis¬ 
trict Court on the 25th day of May, 1951. (App. pp. 29- 
30). The notice of appeal was duly filed on the 4th day 
of June, 1951. (App. p. 30). 

Appellant invokes the jurisdiction of this Honorable 
Court to review and reverse the judgment of the District 
Court (Section 1291, Title 28, U. S. Code). 

STATEMENT OF CASE 

The Policy Provisions Respecting Mortgagee Interests, 
The Loss, And The Claim By Plaintiffs 

On the 31st of August, 1945 the defendant issued its 
certain policy of insurance No. 202161 (App. pp. 83-87) to 
one Marche Wolfe, in and by which it insured the interest 
of Marche Wolfe against all direct loss by fire, and other 
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perils, to premises No. 1742 Swann Street, N. W., in the 
District of Columbia, to an amonnt not exceeding Eight 
Thousand Dollars ($8,000), for a term of three years. An 
endorsement attached to and made a part of the policy 
(App. p. 85) provided that: 

“Loss, if any, on buildings, payable to Ben L. Ful¬ 
ler and Jos. A. Solem as mortgagee, subject to con¬ 
ditions of Standard Mortgagee Clause hereon.” 

In view of its materiality to the issues presented, as here¬ 
inafter more fully appears, it seems appropriate to note 
that the policy provisions respecting mortgagee interests 
and obligations (App. p. 84) are as follows: 

“Mortgagee If loss hereunder is made payable, 
interests and in whole or in part, to a designated 
obligations. mortgagee not named herein as the 
insured, such interest in this policy 
may be cancelled by giving to such mortgagee a ten 
days’ written notice of cancellation. 

If the insured fails to render proof of loss such 
mortgagee, upon notice, shall render proof of loss in 
the form herein specified within sixty (60) days there¬ 
after and shall be subject to the provisions hereof re¬ 
lating to appraisal and time of payment and of bring¬ 
ing suit. If this Company shall claim that no liability 
existed as to the mortgagor or owner, it shall, to 
the extent of payment of loss to the mortgagee, be 
subrogated to all the mortgagee’s rights of recovery, 
but without impairing mortgagee’s right to sue; or 
it may pay off the mortgage debt and require an 
assignment thereof and of the mortgage. Other pro¬ 
visions relating to the interests and obligations of 
such mortgagee may be added hereto by agreement in 
writing.” (Emphasis added); 

and that the provisions of the mortgagee clause in the 
endorsement attached to and forming a part of the pol¬ 
icy (App. p. 86) are, so far as material here, as follows: 

• • • • 










4 


“Loss or damage, if any, under this policy, shall 
be payable to the aforesaid as mortgagee (or trustee) 
as interest may appear , and this insurance, as to the 
interest of the mortgagee (or trustee) only therein, 
shall not be invalidated by any act or neglect of the 
mortgagor or owner of the within described property, 
nor by any foreclosure or other proceedings or notice 
of sale relating to the property, nor by any change in 
the title or ownership of the property, nor by the 
occupation of the premises for purposes more hazard¬ 
ous than are permitted by this policy; provided, that 
in case the mortgagor or owner shall neglect to pay 
any premium due under this policy, the mortgagee (or 
trustee) shall, on demand, pay the same. (Emphasis 
added) 

• • • • 

“Whenever this company shall pay the mortgagee 
(or trustee) any sum for loss or damage under this 
policy and shall claim that, as to the mortgagor or 
owner, no liability therefor existed, this company shall, 
to the extent of such paymentf, he thereupon, legally 
subrogated to all the rights of the party to whom such 
paAiment shall he made, under all securities held as 
collateral to the mortgage debt, or may at its option, 
pay to the mortgagee (or trustee) the whole principal 
due or to grow due on the mortgage with interest, and 
shall thereupon receive a full assignment and transfer 
of the mortaage and of all such other securities; hut 
no subrogation shall impair the right of the mortgagee 
(or trustee) to recover the full amount of said mort¬ 
gagee’s (or trustee’s) claim.” (Emphasis added) 

On the 29th day of February, 1948, as the defendant 
later learned, the building on premises No. 1742 Swann 
Street, N. W., hereinafter referred to as “the premises”, 
was substantially damaged by fire; and, also as was sub¬ 
sequently determined, the extent of the damage to said 
premises was such that the cost of necessary repairs ex¬ 
ceeded the amount of Eight Thousand Dollars ($8,000). 

TJpon receiving notice of said fire loss to said premises, 
the defendant undertook to make an investigation, and. 




in the course thereof, discovered that the named insured 
in said policy, Marche Wolfe, had conveyed all her right, 
title and interest in and to the premises to one Herman 
W. Mitchell by deed dated January 9, 1946 and recorded 
among the land records of the District of Columbia on 
January 15, 1946. No notice of this transfer of title was 
given to the defendant prior to the loss. The said named 
insured did not file any proof of loss or make any claim 
under the said policy. 

Thereupon, the defendant notified the said Ben L. Fuller 
and Joseph A. Solem, the plaintiffs, under the terms of 
the Standard Mortgagee Clause; and, in due course, the 
plaintiffs filed a proof of loss claiming the amount of Eight 
Thousand Dollars ($8,000), the policy limit, as their loss 
and damage resulting from the said fire damage to said 
premises. (App. pp. 26-27). 

Defendant's Election To Pay The Mortgage Debt In FvLl 

And Receive An Assignment Thereof, And Plaintiffs* 
Failure To Comply Therewith 

Having made some inquiry and gained an impression 
as to the facts, defendant’s attorney wrote a letter to 
plaintiffs on September 13, 1948, advising them that, by 
reason of the fact that Marche Wolfe, the named insured 
in the policy and the mortgagor or owner of the premises 
at the time the policy was written, had subsequently sold 
the premises and had no interest therein at the time of 
the fire, as well as other reasons, the defendant claimed 
that no liability existed on its part as to the mortgagor 
or owner; that the only other interest covered was that 
of the mortgagee under the terms of the mortgagee pro¬ 
visions of the policy, which, from the proof of loss filed by 
plaintiffs and other information obtained, was understood 
to consist of a balance due on the deed of trust note of 
Nine Thousand Five Hundred Seventeen Dollars ‘ and 
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Seventeen Cents ($9,517.17), together with interest thereon 
from March 19, 1948; that the defendant recognized its 
liability nnder the mortgagee clanse of the policy; and 
that: 

“You (plaintiffs) are hereby advised that it (de¬ 
fendant) elects to exercise its option to pay the en¬ 
tire principal due on the mortgage with interest, in 
order that it may receive a full assignment and trans¬ 
fer of the mortgage and of the mortgage debt, as is 
provided for in and by said mortgagee clause. There¬ 
fore, if you, as trustees, will arrange with the party 
or parties secured to make the necessary assignment 
of the notes secured by the deed of trust and of all 
• securities for payment of the same, and will advise 
me as to the exact amount due to date, I will be pre¬ 
pared to exchange a check or draft of the Insurance 
Company in the full amount of the mortgage debt and 
interest to date for the assignment of the said note 
and all other securities for payment of the debt.” 
(App. pp. 31-32). 

Plaintiffs were represented by third-party defendant 
Frank T. Fuller (who, as appears from the record herein, 
is an attomey-at-law, was first president and later chair¬ 
man of the Board of Directors of Washington Housing 
Corporation (the maker of the deed of trust note and 
grantor of the deed of trust), and claimed to be the bene¬ 
ficial owner of one-half interest in the deed of trust note). 
In reply to the letter to plaintiffs, Mr. Frank T. Fuller 
wrote a letter on the stationery of Washington Housing 
Corporation, stating that the proposed settlement was 
agreeable in principle; but that the trustees would have 
to be sure that they were acting within the scope of the 
trust and that “the rights of all parties are protected”; 
and that he had talked with an official of the D. C. Insur¬ 
ance office and had talked to numerous insurance men with 
banks and building associations as well as title companies 
. “and can find no precedent for such an attitude on the 
part of the insurance company.” (App. pp. 34-35). 


7 


Defendant’s attorney replied to Mr. Fuller’s letter, call¬ 
ing attention to the apparent conflicts in interest and stat¬ 
ing that: 

“As I understood in our recent conference, you are 
one of three trustees under a deed in trust operated 
under the name of ‘Fuller Properties,’ which is sep¬ 
arate and distinct from Washington Housing Cor¬ 
poration and has a group of beneficiaries different 
from the stockholders of Washington Housing Cor¬ 
poration; and that ‘Fuller Properties’ actually paid 
Washington Housing Corporation the face amount of 
the note and became the bona fide holder of the note 
in due course and for value, with the payee named in 
the note acting merely as a ‘straw’ party. Thus, I am 
proceeding upon the premise that there is a bona fide 
mortgagee interest on the part of the ‘Fuller Proper¬ 
ties’ trustees; and that you, as one of the trustees 
thereof, are asserting that interest in this connection. 
If I am not entirely correct in this understanding, 
please advise me promptly.” 

In said letter, defendant’s attorney called attention to 
the provision of the mortgagee clause of the policy that 
the “interest” should be made to appear, that the trustees 
had no mortgagee interest in their own right and it thus 
became necessary to look beyond the trustees to ascertain 
where the “interest” in fact existed and the extent thereof, 
and that, upon proof of the mortgagee interest, the de¬ 
fendant would pay the amount due and take an assign¬ 
ment of the mortgage note and all security for payment 
of the same. The letter also requested the names of all 
of the trustees of “Fuller Properties”, the date of mak¬ 
ing the mortgage loan, and the date, number, amount 
and payee of the check of “Fuller Properties” by which 
the money was paid over to Washington Housing Cor¬ 
poration, so that the necessary papers to prove mortgagee 
interest and the assignment thereof might be drawn. (App. 
pp. 36-38). 
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On September 23, 1948, Mr. Frank T. Fuller wrote de¬ 
fendant’s attorney a letter, stating the facts as to the 
execution of the deed of trust and note as follows: 

“The Washington Housing Corporation, a Mary¬ 
land Corporation, held title to lot 136 square 152 im¬ 
proved by premises 1742 Swann Street, N. W., for 
and on behalf of ‘Fuller Properties’ consisting of 
Frank T. Fuller as to an undivided ^ interest and 
Joseph A. Solem, Ben L. Fuller and Ida B. Shep¬ 
pard, Trustees for Frank E. Fuller, Ben H. Fuller 
and William Lee Fuller, minors under a deed in trust 
created January 1,1941. 

“A contract was accepted to sell the aforesaid prop¬ 
erty to one Marche Wolfe subject to a deed of trust 
of $10,500. payable at $84. a month including interest 
at 6%. On August 31,1945 this trust was executed by 
Washington Housing Corporation for and on behalf 
of aforesaid ‘Fuller Properties’, and said property was 
conveyed by deed specifying that it was subject to 
said trust to said Marche Wolfe in conformity with 
said contract, at which time policy No. 202-161 Stand¬ 
ard Fire Insurance Company was written in the name 
of said Marche Wolfe, the new record owner, and Ben 
L. Fuller and Joseph A. Solem, Trustees under said 
Deed of Trust.” 

In said letter, Mr. Fuller stated that he was of the opin¬ 
ion that there was considerable difference between the 
rights of a mortgagee under a mortgage and trustees 
under a deed of trust, that the deed of trust provided that 
the trustees “shall apply whatever shall be received there¬ 
from (insurance) to the payment of the matter hereby 
secured, whether due or not”; and that the interest of 
the trustees was not identical with the holder of the note, 
as the trustees were bound by the trust to protect the 
rights of both creditor and debtor. Mr. Fuller urged that 
the defendant “reconsider the position it has taken”, stat¬ 
ing that he had been unable to find any precedent for 
such a position, and that “Even if you are able to suc¬ 
cessfully proceed against the maker (which I am advised 


by all whom I have consulted is not likely) it will cause 
such a change in the established practice of title and 
loan companies because of possible liabilities for failure 
to change ownership in policies, that they will insist upon 
a policy which will cover such a contingency.” And, Mr. 
Fuller attached a draft of a letter which he said he pro¬ 
posed to write to all companies qualified to write fire 
insurance in the District of Columbia, inquiring as to 
whether or not they would write a policy covering the 
owner and his assigns. (App. pp. 39-41). The copy of the 
proposed letter to all insurance companies, quoted from 
the letter of defendant’s attorney notifying plaintiffs of 
defendant’s election to pay the entire principal due on 
the mortgage with interest in order that it might receive 
a full assignment of the mortgage debt and all security 
for payment of the same, and then stated that: 

“In such a case, the insurance company would ac¬ 
quire the note, could foreclose the property and hold 
the original maker liable for any deficiency, although 
the maker saw to it that the interest of the note holder 
was protected by fire insurance and had no knowledge 
of subsequent transfer of title.” (App. pp. 42-43). 

On October 5,1948, defendant’s attorney wrote Mr. Ful¬ 
ler, plaintiffs’ representative, referring to the statements 
of fact set forth in the latter’s letter of September 23rd 
as to the execution of the deed of trust and note, and in¬ 
quiring if such facts meant “that Washington Housing 
Corporation was acting merely as agent for ‘Fuller Prop¬ 
erties’, and did not assume any bona fide debt or obli¬ 
gation on its part, then who is the mortgagor and where 
is the mortgage debt?” In said letter, defendant’s at¬ 
torney called attention to the prior understanding of the 
facts and then suggested that, in order to clarify the 
situation, he and plaintiffs’ representative should start 
at the beginning and spell out each and every step in 
the transaction with appropriate reference to the part 
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played by each and every party in interest, that each 
and every person having knowledge of the facts should 
be identified so that all possibility of any differences in 
recollection or understanding might be resolved, and that 
if such showing of the facts established a bona fide mort¬ 
gage debt, the insurance company would be obligated to 
indemnify such mortgagee interest and upon so doing 
would take an assignment of that interest and of all 
security for payment of the same. (App. pp. 44-47). 

On October 5, 1948, Mr. Frank T. Fuller, on the station¬ 
ery of Washington Housing Corporation, wrote defend¬ 
ant’s attorney advising that “As of this date we are call¬ 
ing upon the Trustees Ben L. Fuller and Joseph A. Solem 
to advertise and sell” the premises. (App. p. 47). 

On October 7, 1948, Mr. Frank T. Fuller, acting as 
plaintiffs’ representative but writing on the stationery of 
Washington Housing Corporation, wrote defendant’s at¬ 
torney a letter stating that he considered that the offers 
made by defendant’s attorney to be both conditional and 
“ones which probably would be considered inadmissible 
in Court as being by way of compromise”; that he would 
appreciate it if the defendant would advise him “that 
they consent to the admission of your letters as evidence 
in event of Court action”; that his letter of September 
23rd fully disclosed the facts; and that the fact that there 
was a deed of trust lien on the property was recognized 
by the purchaser and that “It would not seem that the 
Insurance Company is in a position to collaterally attack 
its validity.” (App. pp. 48-49). 

On October 13, 1948 defendant’s attorney wrote the 
plaintiffs a letter, in which he referred to the letter re¬ 
ceived from Mr. Frank T. Fuller advising that the trustees 
were being called upon to advertise and sell the premises, 
and stating that: 
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“While I think my letter of September 13th, last, 

to you was abundantly clear and specific, I wish to . 
avoid any remote possibility of misunderstanding by 1 

calling your attention to the fact that the insurance 
company has exercised its option under the terms of 
the mortgagee clause of its Policy No. 202161, and 
elects to pay ‘the whole principal due or to grow ' 
due on the mortgage with interest,’ upon the making 
of which payment it requires a full assignment and 
transfer of the mortgage and of all other securities. 

It stands upon that election. You are named in the 
mortgagee clause, and any claim against the company 
would be presented by you. However, it is recognized 
that you are merely trustees under a deed of trust 
and do not have the mortgage note or other securities 
that would be assignable to the insurance company 
upon payment being made. It was my understanding 
that the holder of the trust note secured by the deed 
of trust was an aggregation of individuals under a 
trust arrangement known and identified as ‘Fuller 
Properties’. It is mv understanding that Mr. Frank 
T. Fuller is one of the principal parties in interest in 
‘Fuller Properties’, and that he has acted as spokes¬ 
man for the group. In view of apparent conflicts in 
interest and questions presented therewith, I have 
endeavored to obtain clarification of the position of 
Washington Housing Corporation, which appears to 
be the maker of the trust note and the grantor of the 
deed of trust, and have conducted correspondence with 
Mr. Frank T. Fuller for that purpose. I assume that 
my correspondence with him has been made available 
or is known to you. However, I want to be doubly ; 
sure that you understand as well that the insurance 
company requires a reasonable showing of a bona 
fide mortgagee interest, upon receipt of which it will 
promptly proceed to indemnify that mortgagee in¬ 
terest fully and take an assignment of the mortgage 
debt and of all security for payment of the same. ' 

“Any action that in any wise alters the status of 
the matter, and prejudices the right of the insurance 
company to enforce payment of the mortgage note, 
upon becoming the assignee thereof, or impairs any 
rights under the deed of (sic) deed of trust that it 

{ 

I 
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would acquire as assignee of the trust note, must be 
taken and considered as inconsistent with your claim 
under the mortgagee clause of said policy of insur¬ 
ance and as a bar to your right of recovery there¬ 
under.” (App. pp. 50-51). 

On October 14, 1948, Mr. Frank T. Fuller wrote two 
letters to defendants attorney. One, on the stationery 
of Washington Housing Corporation, stated that he was 
acting for and on behalf of the trustees under the* deed of 
trust, and not as a party in interest in ‘‘Fuller Proper¬ 
ties”, nor as a representative of Washington Housing 
Corporation; that he had questioned the authority of 
defendant’s attorney to make the election to pay the 
mortgage debt in full and take an assignment, because it 
might exceed the authority of the attorney; and that the 
offer was conditioned upon defendant’s ascertaining the 
nature and extent of the mortgage interest. (App. pp. 
54-55). The other, written on Mr. Fuller’s stationery as 
an attorney-at-law, stated that the trustees had possession 
of the note and deed of trust endorsed “without recourse” 
by the payee thereof; and that they had not received an 
unconditional offer or tender of payment from the in¬ 
surance company as stated in the letter of defendant’s 
attorney (App. p. 56). And, the next day. Mr. Fuller 
wrote a letter to defendant’s attorney, referring to a 
telephone conversation of that date, in which he stated 
that he understood that in the event of payment by de¬ 
fendant of the amount due on the note, defendant would 
be unwilling that such payment be noted on the face of 
the note; and in which he stated that objection would be 
made to any tender of settlement unless accompanied by 
cash or certified check. (App. p. 57). Then, on October 
22, 1948, Mr. Fuller acknowledged receipt of defendant’s 
letter notifying him that defendant’s attorney was au¬ 
thorized to act for it. and stated that the trustees had 
decided to withdraw the sale and delay action upon con- 
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sideration of defendant’s election to pay the mortgage 
debt (App. p. 58). 

On October 28, 1948 defendant’s attorney wrote Mr. 
Frank T. Fuller a letter, calling attention to the neces¬ 
sity for having dne proof of the mortgagee interest, re¬ 
questing a complete statement of facts in an affidavit to 
be signed by the parties in interest, and, as a matter of 
convenience, enclosing a proposed affidavit, prepared 
from information previously submitted to defendant’s 
attorney, with the request that such additions or correc¬ 
tions be made as might be appropriate, then have the 
affidavit executed by the parties named and return the 
same to defendant’s attorney. (App. pp. 59-60). The pro¬ 
posed affidavit set forth, in numbered paragraphs, the facts 
(as understood by defendant’s attorney and subject to ap¬ 
propriate additions or corrections) as to the acquisition 
of title to the premises by Mr. Fuller and his then wife, 
as to the conveyance of the premises to Washington Hous¬ 
ing Corporation under an agency agreement, as to the 
establishment of the trust in favor of Mr. and Mrs. Ful¬ 
ler’s children which is known as “Fuller Properties”, as 
to the execution of the note and the deed of trust, as to 
the sale of the premises to Marche Wolfe subject to the 
deed of trust, as to the payments made on account of the 
trust note, as to the damage to the premises by fire, and 
as to the claim of a valid mortgagee interest. (App. pp. 
60-64). 

In reply, Mr. Fuller wrote defendant’s attorney a letter 
on October 29, 1948, stating that: 

“Inasmuch as each of the proposed affiants does 
not have information as to all of the facts stated it 
would be most improper for them to execute such an 
affidavit. 

“Although all parties have been and will be most 
cooperative in disclosing all of the facts within their 
individual knowledge, there does not appear to be any 
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obligation on their part to prove by affidavit or other¬ 
wise the existence of a mortgage interest That was 
admitted by the insurance company when the policy 
was written, and since that time, there has been no 
change except in amount. 

“I think you have had enough time to have made 
your investigation. Therefore you will either make 
a legal tender to ‘pay the whole principal due or to 
grow due on the mortgage with interest’ on or before 
November 16th, 1948, or the property will again be 
advertised by the trustees and sold at public auction.” 
(App. p. 65). 

Defendant’s attorney wrote Mr. Fuller on November 2, 
1948, stating the position of the defendant to be that it 
was entitled to due proof of the mortgagee interest, which 
seemed particularly appropriate in an unusual situation 
such as the one presented here; and expressing some per¬ 
plexity at the failure or refusal to sign the affidavit sub¬ 
mitted, with such revisions as might be deemed appropriate. 
In the letter, defendant’s attorney then notified Mr. Ful¬ 
ler that, under the notice and election heretofore made by 
the defendant, the trustees (plaintiffs) would be required 
to submit due proof of a valid and bona fide mortgage 
interest, showing the nature and extent of the interest, how 
it was acquired, by whom held, and the identity of the 
mortgagor or party obligated to pay the mortgage; and 
that upon receiving such proof of a valid mortgagee 
interest, the insurance company would pay the amount 
due on the mortgage with interest, and, concurrently there¬ 
with, require a full assignment and transfer of the mort¬ 
gage and of the mortgage debt and of all security for 
payment of the same. (App. pp. 66-68). 

In reply, Mr. Fuller wrote defendant’s attorney, stating 
that the trustees claim that there was a mortgage interest 
and the existence of a note and deed of trust was prima 
facie evidence thereof; that the burden of proving other¬ 
wise was on the insurance company; that the defendant’s 
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offer to pay the mortgage debt was conditioned npon the 
trustees’ proving the existence of a mortgage interest; 
that as there was disagreement as to where the burden 
of proof lay, the issue would have to be submitted to the 
Court for determination; and that as a prerequisite to 
determining the exact amount of recovery it would be 
necessary to foreclose, which he said the trustees would 
do in the near future. (App. pp. 68-69). 

The Proceedings In The District Court 

On February 24, 1949, plaintiffs filed their complaint 
in the District Court, in which, as a first claim, they claimed 
the amount of $8,000 as the loss and damage sustained 
by them as the result of the fire on February 29, 1948 in 
the building on premises No. 1742 Swann Street, N. W., 
and, as a second claim, they claimed the amount of 
$6,084.90 as the balance remaining due on the trust note 
after crediting the proceeds of the foreclosure sale. (App. 
pp. 2-6). After obtaining leave of Court, the defendant 
filed a third-party complaint against Washington Housing 
Corporation, Frank T. Fuller, Ben L. Fuller, Joseph A. 
Solem and Ida B. Sheppard, the last three of whom 
being trustees of “Fuller Properties”, in which defendant 
and third-party plaintiff asserted that if it was liable 
to the plaintiffs such liability must be predicated upon 
the existence of a valid mortgagee interest, and that if 
such valid mortgagee interest existed it must depend upon 
the certain promissory note executed on August 31, 1945 
by Washington Housing Corporation in its own right or 
as agent for Frank T. Fuller and the trustees of “Fuller 
Properties”, and thereby said third-party defendants 
would be liable to the defendant in such amount as the 
plaintiff might recover against it. (App. pp. 6-11). The 
defendant answered the plaintiffs’ complaint, asserting 
that it had elected to pay the mortgage debt with interest 
in order that it might receive a full assignment thereof, 
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but that plaintiffs had failed and refused to make due 
proof of the mortgage interest or assign the mortgage 
note with security for payment of the same; that plaintiffs 
were not entitled to recover because there was no valid 
or bona fide interest within the meaning of the policy; 
and that plaintiffs were not entitled to recover because 
they had sold the premises after receiving notice of de¬ 
fendant’s election to pay the mortgage debt in full, and 
thereby had impaired the rights to be assigned and ren¬ 
dered it impossible for defendant to discharge its liability 
under its valid election as authorized under the terms of 
the policy. (App. pp. 11-14). The third-party defend¬ 
ants admitted that any recovery by plaintiffs against de¬ 
fendant must be predicated upon the existence of a valid 
and bona fide mortgagee interest, but denied that defendant 
and third-party plaintiff was entitled to an assignment 
of the mortgage debt or to subrogation rights to the ex¬ 
tent of its payment on account thereof, and denied that 
if there was a valid and bona fide mortgage debt creating 
a valid and bona fide mortgagee interest, such debt was 
due and payable by any one of the third-party defendants. 
(App. pp. 14-16). 

After withdrawal of demand for jury trial, and sub¬ 
stituting Evelyn Lauterback as third-party defendant in 
place of Ida B. Sheppard (App. p. 17), the case came on 
for pretrial hearing. (App. pp. 18-23). At the time of 
pretrial hearing, counsel for the respective parties pre¬ 
pared and entered into an agreed statement of facts (App. 
pp. 23-28), in which the following facts, not hereinbefore 
stated, were agreed to, namely: 

In 1940 Frank T. Fuller and his then wife Ada 
K. Fuller conveyed title to the premises to Washing¬ 
ton Housing Corporation pursuant to an agreement 
whereby Washington Housing Corporation would act 
as agent for the said Fullers in managing, leasing or 
selling the property and paying over the net proceeds 
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to them. On or about January 2,1941, Ada K. Fuller, 
pursuant to a separation agreement between her 
and Frank T. Fuller, conveyed her undivided one- 
half interest in and to the premises, and other prop¬ 
erties as well, by deed in trust, to Ben L. Fuller, 
Joseph A. Solem and Arlene Richardson, as trustees, 
for the use and benefit of the minor children of the 
said Frank T. Fuller and Ada K. Fuller, which trust 
is known and identified as “Fuller Properties”. There¬ 
upon, Frank T. Fuller and Ben L. Fuller, Joseph A. 
Solem and Arlene Richardson, as trustees, entered 
into an agency agreement with Washington Housing 
Corporation similar in all material respects and for 
the same uses and purposes as the agreement pre¬ 
viously entered into with said corporation by Frank 
T. Fuller and Ada K. Fuller, as noted above. In con¬ 
sequence of said conveyances and agreements, the 
record title to the premises was in the Washington 
Housing Corporation, and the beneficial ownership 
was in Frank T. Fuller, as to an undivided one-half 
interest, and in Ben L. Fuller, Joseph A. Solem and 
Arlene Richardson, trustees of “Fuller Properties”, 
as to the other undivided one-half interest, except 
that Arlene Richardson resigned as trustee and was 
replaced by Ida B. Sheppard, and then later Ida B. 
Sheppard resigned as trustee and was replaced by 
Evelyn Lauterback. (App. pp. 24-25). 

At all times material herein, Frank T. Fuller was 
the principal or controlling ofiicer or director of 
Washington Housing Corporation, a Maryland cor¬ 
poration, which is engaged in the business of a real 
estate agent, managing, renting and selling real estate 
in the District of Columbia. (App. pp. 24-25). 

On May 1, 1945 Washington Housing Corporation 
entered into a sales contract with one Mildred Cousar 
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for the sale of the premises and other property. As 
to the premises in question, the purchase price was 
specified as being $11,000, with $500 cash payable 
thereon and the balance subject to a deed of trust of 
$10,500. (App. pp. 25, 71-72). 

On August 31, 1945, Washington Housing Corpora¬ 
tion executed a promissory note payable to the order 
of W. W. Bailey, an employee of Washington Hous¬ 
ing Corporation, in the amount of $10,500, payable 
in monthly installments. The said note bears nota¬ 
tion directly above the signature of the maker of 
“Without Recourse To Maker”, which was placed 
thereon at the time of its execution or subsequently 
while in possession of Washington Housing Corpora¬ 
tion. The note was endorsed by W. W. Bailey “with¬ 
out recourse”, and was retained by Washington Hous¬ 
ing Corporation without negotiation to any other 
party. (App. pp. 25, 73-74). On the same date, Wash¬ 
ington Housing Corporation executed a deed of trust 
conveying title to said premises to Ben L. Fuller and 
Joseph A. Solem, trustees, to secure payment of the 
said note. (App. pp. 25, 75-78). 

And, on the said August 31, 1945, Washington 
Housing Corporation conveyed title to the premises, 
together with other property, to Marche Wolfe, the 
nominee of Mildred Cousar, subject to separate deeds 
of trust, including the above described deed of trust 
as to the premises in question. (App. pp. 26, 79-82). 

When Marche Wolfe conveyed title to the premises 
to Herman W. Mitchell on January 9, 1946, the latter 
took title to the premises subject to the said deed of 
trust. (App. p. 26). 

Payments were made and credited on the said trust 
note up to and including March 19, 1948, at which 
time the note showed an unpaid balance of $9,517.17. 
(App. pp. 26-27). 


> * 
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On December 20,1948, Ben L. Fuller and Joseph A. 
Solem sold the premises in question at public auction. 
They received a sale price of $4,450.00, and, after 
adjustments of taxes and deduction of expenses of 
sale, including trustees ’ commissions, they credited 
the sum of $3,884.34 on the trust note. (App. pp. 28, 

70). : 

. 4 » * *«' * J i O; 

The case duly came on for hearing by the District Court ; 
and, after hearing argument of counsel, the Court made 
its conclusions of law that the plaintiffs were entitled to 
recover of the defendant the sum of $6,084.90, as the bal¬ 
ance due on the promissory note secured by the deed of 
trust after crediting the proceeds of the foreclosure sale 
thereon, plus interest and costs; and that the defendant 
and third-party plaintiff was not entitled to recover judg¬ 
ment against any one or more or all of the third-party 
defendants. (App. pp. 28-29). On May 25,1951 the Court 
entered its judgment pursuant to the said conclusions of 
law. (App. pp. 29-30). 

The defendant and third-party plaintiff duly filed its 
notice of appeal on the 4th day of June, 1951, appealing 
to this Honorable Court from the said judgment entered 
by the District Court on the 25th of May, 1951 in favor 
of plaintiffs and third-party defendants. (App. p. 30). 

STATEMENT OF POINTS 

• * * >. 

* * j * 

1. The District Court erred in ignoring, or failing to 
give effect to, the subrogation rights of the defendant, 
which the policy provides that the defendant shall have 
upon making payment to mortgagee when no liability 

exists as to mortgagor or owner. . V , 

\ , 

2. The District Court erred in ignoring, or failing to 
give effect to, the defendants election, pursuant to the 
option or right granted it by the policy, to pay off the 


20 


mortgage debt and require an assignment thereof and of 
the mortgage, and to discharge its liability to the mort¬ 
gagee solely nnder its election. 

3. The District Court erred in failing to hold that 
the plaintiffs, upon defendant’s election to pay the mort¬ 
gage debt in full and receive an assignment thereof, were 
under a concurrent duty to establish, by proper proof, the 
mortgagee interest and tender an assignment of the mort¬ 
gage debt and of the mortgage; that they deliberately 
failed and neglected to do so; and that they thereby are 
not entitled to recover from the defendant. 

4. The District Court erred in failing to hold that the 
plaintiffs deliberately sold the premises, after receiving 
notice of defendant’s election to pay off the mortgage debt 
and require an assignment thereof and of the mortgage, 
and thereby are unable to comply with the defendant’s 
election and are not entitled to recover on the policy. 

5. The District Court erred in failing to hold that 
there was no bona fide mortgagee interest, capable of 
assignment under the terms of the mortgagee provisions 
of the policy, and thereby the plaintiffs are not entitled to 
recover on the policy. 

i 6. The District Court erred in failing to hold that, if 
there was a bona fide mortgagee interest for which plain¬ 
tiffs are entitled to recover on the policy, the defendant 
is entitled to recover over, under subrogation or assign¬ 
ment rights, against one or more or all of the third-party 
defendants. 

7. The District Court erred in holding “That the plain¬ 
tiffs, as Trustees under the deed of trust from the Wash¬ 
ington Housing Corporation dated September 5, 1945, are 
entitled to recover of the defendants the sum of Six Thou¬ 
sand Eightv-four Dollars and Ninety Cents ($6,084.90), the 
balance due on a promissory note secured by said deed of 
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trust after crediting thereon the proceeds of sale of said 
premises by the plaintiffs as Trustees at public auction, 
plus interest and costs”; and in entering judgment against 
the defendant pursuant thereto. 

8. The District Court erred in holding “That the de¬ 
fendant and third-party plaintiff is not entitled to re¬ 
cover judgment against any one or more or all of the 
third-party defendants”; and in entering judgment against 
the defendant and third-party plaintiff pursuant thereto. 

SUMMARY OF ARGUMENT 

Point I. Plaintiffs are named in the “loss payable” 
clause of the policy “as mortgagee, subject to conditions 
of Standard Mortgagee Clause”. The insured conveyed 
her interest in the property about two years prior to the 
fire loss, and had no interest in the premises when the 
loss occurred. 

Provisions of the policy and of the mortgagee clause 
attached to and made a part of the policy expressly stipu¬ 
late that if defendant shall claim that no liability existed 
as to the mortgagor or owner, it shall, to the extent of 
payment of loss to the mortgagee, be subrogated to all 
the mortgagee’s rights of recovery, or that it may pay 
off the mortgage debt and require an assignment thereof 
and of the mortgage. Defendant duly claimed that no 
liability existed as to the mortgagor or owner; and it duly 
elected=rt^pay off the mortgage debt in full and require 
an assignment thereof. 

Upon defendant’s election to pay the mortgage debt in 
full, plaintiffs were under a concurrent duty to assign 
the mortgage debt and all security for payment of the 
same. The District Court disregarded the subrogation 
rights of the defendant and the right of the defendant to 
discharge its obligation to plaintiff only under its election 
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to pay the mortgage debt in full and receive an assignment 
thereof. 

Point II. The mortgagee clause of the policy provides 
that loss or damage shall be payable to plaintiffs “as 
mortgagee (or trustee) as interest may appear”. In its 
election to pay the mortgage debt in full and require an 
assignment thereof and of the mortgage, defendant re¬ 
quested plaintiffs to arrange with the parties secured to 
make the necessary assignment of the notes secured by 
the deed of trust and of all securities, and to advise it of 
the exact amount due to date, upon receipt of which de¬ 
fendant tendered itself as ready and willing to exchange 
its check or draft in the full amount of the mortgage debt 
with interest to date for the assignment of the note and 
all securities for payment of the debt. 

Upon receiving notice of defendant’s election, plaintiffs 
and their representative began a course of conduct to 
evade or circumvent defendant’s election, apparently based 
upon the inter-relationship between plaintiffs, Frank T. 
Fuller, the trustees of “Fuller Properties”, and Wash¬ 
ington Housing Corporation, the maker of the deed of 
trust note. Plaintiffs were under a mutual and concur¬ 
rent duty to establish the mortgagee interest and tender 
an assignment of the mortgage debt and security for 
payment of the same, and they are not entitled to compel 
performance by defendant of its obligation without per¬ 
forming their own obligation in connection therewith. 
Later, plaintiffs sold the premises and thereby placed them¬ 
selves in the position where they are unable to comply 
with the requirement of the policy, under defendant’s elec¬ 
tion, to assign the mortgage debt and all security for pay¬ 
ment of the same. 

Plaintiffs’ actions in failing to establish the mortgagee 
interest and tender an assignment of the mortgage debt 
and of all security for payment of the same concurrently 
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with payment by defendant, and in subsequently selling the 
premises, are in plain disregard of their obligations under 
the policy and deprive them of any right of recovery 
against defendant. 

Point III. Washington Housing Corporation, acting as 
agent for Frank T. Fuller and the trustees of “Fuller 
Properties”, executed what purported to be a promissory 
note for $10,500, payable to the order of one W. W. Bailey, 
an employee, who immediately endorsed the note “Without 
Recourse”; and then said corporation conveyed title to 
the premises to plaintiffs in a deed of trust to secure pay¬ 
ment of said note. Then, the corporation sold the prem¬ 
ises in question subject to the deed of trust. 

The Washington Housing Corporation never negotiated 
the note or received any consideration from anyone for 
the same, and claims that it never assumed any obligation 
to pay the note. The words “without recourse to maker” 
appear immediately above the signature of the “maker”. 

It thus appears that there was no debt to be secured, 
and thereby no valid mortgagee interest was created. While 
the contract of sale specified a sales price of $11,000, upon 
which a payment of $500 was applied, no one assumed 
any obligation whatsoever to pay the “balance”, and the 
transaction appears to be more in the nature of a condi¬ 
tional sale rather than a mortgage. 

When there is no liability to mortgagor or owner, the 
policy protects only a valid mortgagee interest, capable 
of assignment No such interest existed in this case, and 
plaintiffs thereby are not entitled to recover on the policy. 

Point IV. If the Court should hold that there was a 
valid mortgagee interest, within the meaning and terms 
of the policy in question, and that defendant is liable to 
plaintiffs on account thereof, then, defendant is entitled 
to be subrogated to the mortgagee’s rights of recovery 
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or to an assignment of the mortgage debt together with 
all security for payment of the same, and the same facts 
which would establish defendant’s liability to plaintiffs 
necessarily establish liability on the part of the third- 
party defendants to pay such mortgage debt. The same 
parties cannot affirm in one capacity while denying in an¬ 
other. Thus, even if the Court should affirm the judg¬ 
ment of the plaintiffs against defendant, it should reverse 
the judgment denying defendant recovery against third- 
party defendants, and enforce defendant’s subrogation 
rights by authorizing a recovery over against third-party 
defendants. 


ARGUMENT 

L Upon Making Payment to Mortgagee Without Liabil¬ 
ity Therefor to Mortgagor or Owner, Defendant is 
Entitled to be Subrogated to Mortgagee’s Eights, and, 
Upon Its Election to Pay the Mortgage Debt in Full, 
is Entitled to an Assignment of the Mortgage Debt 
and all Security for Payment Thereof. 

In this case the insurance policy in question was not 
issued to the plaintiffs, and they are not “the insured” 
thereunder. The policy was issued to Marche Wolfe, who 
was the owner of the property in question at the time the 
policy was issued. The policy contains a provision that 
“Loss, if any, on buildings, payable to Ben L. Fuller 
and Jos. A. Solem as mortgagee, subject to conditions 
of Standard Mortgagee Clause”; and it is solely by 
virtue of said provision that plaintiffs had any rights 
under the policy. 

Marche Wolfe conveyed her interest in the property 
in question to one Herman W. Mitchell about two years 
prior to the fire loss in question, without any notice to 
the defendant or assignment of the policy, so that when 
the fire occurred on February 29, 1948 the named insured 
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had no interest in the said premises, and thereby the 
defendant had no liability to mortgagor or owner of the 
premises. And, apart from lack of insnrable interest 
at the time of loss, the insured failed to give notice of 
loss and file proof of loss as required by the terms of 
the policy. 

The only claim was made by plaintiffs. The provisions 
of the policy respecting mortgagee interests and obliga¬ 
tions include an express provision that “If this Company 
shall claim that no liability existed as to the mortgagor 
or owner, it shall, to the extent of payment of loss to 
the mortgagee, be subrogated to all the mortgagee’s 
rights of recovery”, etc.; and the same provision, with 
slight and immaterial differences in wording, is contained 
in the mortgagee clause attached to and made a part 
of the policy. 

Defendant duly claimed that no liability existed as to 
the mortgagor or owner. (App. pp. 31-32). 

In such situation, the defendant, upon making payment 
to plaintiffs, is entitled to be subrogated to the mort¬ 
gagee interest. See: 

Carpenter v. Providence Washington Ins. Co., 41 
TJ. S. 495,10 L. Ed. 1044 

Surratt v. Fire Assoc, of Phila., (C. C. A., 4) 43 
F. (2d) 467 

Shelby County Trust and Banking Co. v. Security 
Insurance Co., etc., 66 F. (2d) 120 

Kimberley and Carpenter v. Fireman’s Fund In¬ 
surance Company, 6 F. Supp. 255, affirmed 78 F. 
(2d) 62 

Annotation, 52 A. L. E. 278 

Couch, Cyclopedia of Insurance Law, % % 2006, 
et seq. 

29 American Jurisprudence — Insurance —§ § 1353 

In Surratt v. Fire Ass’n of Philadelphia, supra, the 
receiver of South Carolina Warehousing Corp. sued to 
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foreclose a mortgage on real estate and obtain a judg¬ 
ment on tbe mortgage debt. Glenn, the original mort¬ 
gagor, and the Surratts, who had purchased the property 
and assumed payment of the mortgage debt, and the Fire 
Assoc, of Phil, and other insurance companies, which 
had issued fire insurance policies on the mortgaged prop¬ 
erty which had been destroyed by fire, were named as 
defendants. The insurance companies denied liability 
under the policies on the ground that there had been a 
change in the title of the property insured in violation 
of their terms; and the Fire Assoc, of Phil, pleaded, 
also, the provisions of its policy to the effect that upon 
payment to a mortgagee it should, to the extent of such 
payment, be subrogated to the mortgagee’s right of 
recovery and to his claim upon the collateral held as 
security for the mortgage debt. At the trial, the Fire 
Assoc, admitted its liability to the receiver as mortgagee, 
but insisted on its right of subrogation. The Surratts 
admitted that they had assumed the mortgage debt, but 
alleged, among other things, that, upon their purchase 
of the mortgaged property, the agent of the insurance 
companies had agreed to transfer to them the insurance 
thereon and that they were entitled to the insurance. 
The insurance companies denied this allegation. The Dis¬ 
trict Court held that the insurance policies had been 
avoided by the change of title relied on; that the Sur¬ 
ratts were primarily liable for payment of the mortgage 
debt; and that upon the Fire Assoc, of Phil, paying to 
the receiver the amount due under its policy, it should 
be subrogated to all the rights of the receiver under the 
judgment rendered against Glenn and the Surratts and 
be entitled to an assignment of all demands and securi¬ 
ties held by him, including the note and mortgage in 
suit and all rights thereunder. The Surratts appealed, 
making only the insurance companies parties to the ap¬ 
peal, and assigning as errors the holdings referred to 
above. The Circuit Court of Appeals affirmed the judg- 
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ment. After disposing of the points raised as to the 
mortgagor forfeiting his interest under the policies by 
the transfer of the property, and as to the lack of any 
waiver of the terms of the policy by the alleged oral 
agreement of the agent to transfer the policies to the 
Surratts, the Court said: 

11 And there can be no doubt that the learned judge 
below was correct in rendering a decree in behalf 
of the receiver against the Surratts for the amount 
of the amount of the mortgage debt, and in holding 
that, upon payment by the Fire Association of Phila¬ 
delphia of the judgment rendered against it on its 
policy, it should be subrogated to the rights of the 
receiver in and under the judgment and be entitled 
to an assignment of the securities which he held. * • * 
“While the policy of the Fire Association of Phila¬ 
delphia as originally issued protected the interest of 
Glenn, the mortgagor, as well as the interest of the 
mortgagee, Glenn’s rights thereunder were forfeited 
by reason of the conveyance to the Surratts. The 
rights of the receiver, as mortgagee, however, were 
protected by the provisions of the New York stand¬ 
ard mortgage clause, notwithstanding the forfeiture 
of the mortgagor’s rights: and upon the payment to 
him of the amount of the debt, it is clear that the 
company, under well-recognized principles of equity, 
is entitled to be subrogated to his rights with respect 
thereto and to have assigned to it all securities held 
by him for the enforcement of same. 26 C. J. 461; 
Carpenter v. Providence Washington Inswramce Co., 
16 Pet. 495, 10 L. Ed. 1044; Royal Ins. Co. v. Stinson, 
103 U. S. 25, 28, 26 L. Ed. 473. In addition to Ibis, 
the policy here expressly provided for such subroga¬ 
tion and assignment, and there can be no question of 
the validity of such a provision or of the company’s 
right of subrogation thereunder. 26 C. J. 462; New 
Hampshire Fire Ins. Co. v. National Life Ins. Co. 
(C. C. A. 8th) 112 F. 199, 203, 57 L. R. A. 692; 
Badger v. Platts, 68 N. H. 222, 44 A. 296, 73 Am. 
St. Rep. 572; Alien v. Watertown Ins. Co., 132 Mass. 
480; Springfield Fire Ins. Co. v. AUen, 43 N. Y. 389, 
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3 Am. Rep. 711; People's Bank v. Ins. Co. of North 
America, 146 Ga. 514; 91 S. E. 684, L. R. A. 1917D, 
868; Gillespie v. Scottish Union Ins. Co., 61 W. Va. 
169, 56 S. E. 213, 11 L. R. A. (N. S.) 143.” 

But the provisions of the policy respecting mortgagee 
interests and obligations, and the provisions of the stand¬ 
ard mortgagee clanse attached to and made a part of 
the policy, go farther and expressly provide that the 
defendant, at its option, “may pay off the mortgage debt 
and require an assignment thereof and of the mortgage” 
(the wording of the mortgagee clanse is that the de¬ 
fendant “may at its option, pay to the mortgagee (or 
trustee) the whole principal due or to grow due on the 
mortgage with interest, and shall thereupon receive a 
full assignment and transfer of the mortgage and of all 
such other securities”; but the difference in wording is 
not material since the mortgagee clause requires an as¬ 
signment of the mortgage debt. Foster v. Van Reed, 70 
N. Y. 19; Dick v. Franklin Fire Ins. Co., 10 Mo. App. 
376, aff. 81 Mo. 103). Thus, the policy gives the de¬ 
fendant the option or right to elect, when the amount 
of the policy or of the loss is less than the amount of 
the mortgage debt, whether it will pay the lesser amount 
and receive subrogation rights in the mortgage debt to 
the extent of the payment, or whether it will pay the 
mortgage debt in full and require an assignment thereof. 

In this case the defendant elected to pay the mortgage 
debt in full (App. pp. 31-32), and thereby became entitled 
to an asisgnment of the mortgage debt and of all se¬ 
curity for payment of the same upon making payment to 
mortgagees. Plaintiffs were under a concurrent duty to 
assign the mortgage debt and all security for payment 
of the same, and are not entitled to recover without dis¬ 
charging their obligation to make such assignment. See: 

Foster v. Van Reed, 70 N. Y. 19 
Attleborough Bank v. Security Ins. Co., 168 Mass., 
147, 60 Am. St Rep. 373, 46 N. E. 390 
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Niagara Fire Ins. Co. v. Fidelity T. & T. R. Co., 
123 Pa. 516, 10 Am St Rep. 543, 16 AtL 790 
Dick v. Franklin Fire Ins. Co., 10 Mo. App. 376, 
affirmed 81 Mo. 103 

Canton Co-op Bank v. American Cent. Ins. Co., 
219 Mass. 132,106 N. E. 635 
Kip v. Mutual F. Ins. Co., 4 Edw. Oh. (N. Y.) 
86,90. 

Couch, Cyclopedia of Insurance Lena, Sec. 1999. 

While the District Conrt did not hand down any 
opinion or give any reasons for its ultimate conclusions 
that plaintiffs were entitled to recover against defendant 
and that defendant and third-party plaintiff was not en¬ 
titled to recover over against third-party defendants, it 
is apparent that the District Court diregarded the subro¬ 
gation rights of the defendant and the right of the de¬ 
fendant to discharge its obligation to plaintiffs only 
under its election to pay the mortgage debt in full and 
receive an assignment thereof. For that reason alone, 
the judgment is erroneous and should be reversed. 

n. Plaintiffs Failed to Establish Mortgagee Interest and 
Tender Assignment of the Mortgage Debt With Se¬ 
curity, Under Defendant’s Election to Pay the Mort¬ 
gage Debt in Full, and Then They Sold the Premises 
So That They Now Are Not Entitled to Recover. 

The mortgagee clause of the policy provides that loss 
or damage shall be payable to plaintiffs “as mortgagee 
(or trustee) as interest may appear”. As previously 
noted, the defendant elected, pursuant to the express 
option given it, to pay plaintiffs “the .whole principal due 
or to grow due on the mortgage with interest” so that it 
should “thereupon receive a full assignment and transfer 
of the mortgage and of all such other securities”, claiming 
that no liability existed as to the mortgagor or owner (App. 
pp. 31-32). In its notice to plaintiffs, defendant requested 
plaintiffs to arrange with the party or parties secured 
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to make the necessary assignment of the notes secured 
by the deed of trust and of all securities for payment of 
the same, and to advise defendant’s attorney as to the 
exact amount due to the date thereof, upon receipt of 
which defendant tendered itself as ready and willing to 
exchange its check or draft in the full amount of the 
mortgage debt with interest to date for the assignment 
of the said note and all securities for payment of the 
debt. 

Counsel for appellant confidently believes that the 
Court will be convinced beyond doubt that this entire 
controversy stems from the efforts of plaintiffs and their 
representative to evade or circumvent the valid election 
of defendant to pay the mortgage debt in full and receive 
an assignment thereof. Mr. Fuller’s first response was 
that he could “find no precedent for such an attitude on 
the part of the insurance company”; and he said that 
the trustees must be sure that “the rights of all parties 
are protected” (App. pp. 34-35.) In his next communica¬ 
tion, Mr. Fuller attempted to differentiate between the 
rights of trustees under deeds of trust from those of 
mortgagees, referring to the provisions of the deed of 
trust that the trustees “shall apply whatever shall be re¬ 
ceived therefrom (insurance) to the payment of the mat¬ 
ter hereby secured, whether due or not”; and he dis¬ 
closed the evident cause of his concern when he referred 
to the possibility of the defendant being “able to suc¬ 
cessfully proceed against the maker” of the note, and in 
a proposed letter to be sent to all insurance companies 
doing business in the District of Columbia he quoted 
defendant’s election in this case and said “In such a 
case, the insurance company would acquire the note, 
could foreclose the property and hold the original maker 
liable for any deficiency” (App. pp. 40-41, 42-43). Then, 
a few days later, Mr. Fuller said, in response to defend¬ 
ant’s request for a showing of the mortgagee interest, 



31 


that the fact that there was a deed of trust lien was 
recognized by the purchaser, and that “It did not seem 
that the Insurance Company is in a position to collater¬ 
ally attack its validity” (App. pp. 48-49). In the same 
letter Mr. Fuller refers to the defendant’s “offers”, and 
characterizes them as being “both conditional (other than 
receiving an assignment and transfer of mortgage and 
all other securities) and ones which probably would be 
considered inadmissible in Court as being by way of 
compromise” (App. p. 48). Then, we find Mr. Fuller 
writing defendant’s attorney that “I understand from our 
telephone conversation of this date that in event of pay¬ 
ment by the insurance company of ‘the whole principal 
due or to grow due on the mortgage with interest’ you 
are unwilling that such be noted on the face of the note”, 
and stating that objection would be made to any tender 
of settlement unless accompanied by cash or certified 
check (App. p. 57). And then, we find Mr. Fuller declin¬ 
ing to execute an affidavit of mortgagee interest or to 
have other parties in interest do so, saying that “Inas¬ 
much as each of the proposed affiants does not have in¬ 
formation as to all of the facts stated it would be most 
improper for them to execute such an affidavit” (App. 
p. 65). And then, in answer to defendant’s demand that 
plaintiffs prepare and submit their own due proof of mort¬ 
gagee interest, Mr. Fuller says that the trustees claim 
the existence of a mortgage interest of which the note 
and deed of trust is prima facie evidence and that “It 
would follow that the burden of proving otherwise is on 
the insurance company”; and he says that the defend¬ 
ant’s election to pay the mortgage debt in full “is condi¬ 
tioned upon the trustees proving by affidavit the existence 
oif a mortgage interest” (App. p. 68). And then we find 
that the trustees proceeded to advertise and sell the 
premises without regard to defendant’s election (App. p. 
28). 
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Normally, a mortgagee having a valid and bona fide 
mortgage debt secured by mortgage would have no occa¬ 
sion to question an insurance company’s offer to pay the 
full amount of the mortgage with interest so that the 
mortgage debt and security could be assigned to it. The 
peculiar inter-relationship and apparently conflicting posi¬ 
tions or interests occupied variously by the plaintiffs, 
Frank T. Fuller, the trustees of “‘Fuller Properties”, and 
Washington Housing Corporation make it apparent that 
the defendant had just cause to demand due proof of the 
mortgagee interest; but even so, the demand for proof 
was made only after plaintiffs’ representative had begun 
his obvious tactics of trying to circumvent defendant’s 
election. As the picture unfolded, it became apparent 
that Mr. Fuller wanted to “have his cake and eat it 
too”, in that he wanted plaintiffs to collect under the 
non-forfeiture provisions of the mortgagee clause, but at 
the same time wanted to have the payment by the insur¬ 
ance company credited on the note in substantial dis¬ 
charge thereof. It is quite apparent that Mr. Fuller was 
striving to collect the proceeds of the policy, under a 
claim by plaintiffs of a valid mortgagee interest, while 
at the same time leaving the door open for him later to 
deny the existence of a mortgage debt when the defend¬ 
ant might assert a claim based on assignment or subro¬ 
gation rights. 

The phrase “as interest may appear” “should be con¬ 
strued to mean such interest as by proper proofs is 
shown to appear at the time of the loss”. Fenton v. 
Cascade Mutual Fire Assoc, of Washington, 60 Wash. 
389, 111 Pac. 343. See also: Eagle Star & British 
Dominions v. Tadlock, et al, 22 F. Supp. 545, 547; and 
Norwich U. F. Ins. Soc. v. Citizens Bldg. & Loan Assoc. 
(Tex. Civ. App.) 7 S. W. (2d) 144. 

Under defendant’s election to pay the mortgage debt in 
full and receive an assignment thereof, plaintiffs were 
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under a mutual and concurrent duty to establish the mort¬ 
gagee interest and tender an assignment of the mortgage 
debt and security, since the covenants for payment and 
for assignment are dependent, and performance by one 
of the parties cannot be compelled without performance 
or an offer to perform by tho other. 

Niagara Fire Iris. Co. v. Fidelity T. & T. R. Co., 
supra 

Dick v. Frcmklin Fire Ins. Co., supra 

Kip v. Mutual Fire Insurance Co., supra 

In Niagara Fire Ins. Co. \. Fidelity, etc. Co., supra, 
defendant issued a policy against loss or damage by fire, 
containing the provision that when the company should 
claim that the fire was caused by an act or omission of 
any person, creating a cause of action for the damage, 
the party to whom the loss is payable “shall, on receiving 
payment, assign to this company such cause of action. ,, 
Plaintiff sued for damage resulting from a fire; and de¬ 
fendant filed an affidavit that the fire was caused by an 
explosion of natural gas resulting from the negligence 
of the Peoples Natural Gas Co.; that it had offered to 
pay the loss in full upon being subrogated, but plaintiff 
had declined to grant subrogation, and that plaintiff had 
made a settlement with the Gas Company to the preju¬ 
dice of defendant’s subrogation rights. Under a rule, 
judgment was entered for plaintiff, and defendant ap¬ 
peals. In reversing the judgment, the Court said: 

“By the terms of the policy it is expressly pro¬ 
vided that the assignment shall be made ‘on receiv- 
iny payment.’ The act of payment on the one hand, 
and of assignment on the other, are thus made con¬ 
current. The covenants are dependent, and perfor¬ 
mance by one of the parties cannot be compelled 
without performance or an offer to perform by the 
other: Williams v. Bentley, 27 Pa. 294; Henry v. 
Raiman, 25 Pa. 354; Keeler v. Schmutz, 46 Pa. 135: 
Adams v. Williams, 2 W&S 227. There is no ques¬ 
tion of tender involved, and the authorities cited 
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upon that question are therefore inapplicable. The 
plaintiff sues upon a policy insuring against loss by 
fire. The defendant admits the loss, avers the cove¬ 
nant to assign ‘on receiving payment’, and alleges 
an offer to perform, on its part, on or concurrently 
with performance by the plaintiff, which was refused 
and its right to such assignment denied. This is a 
complete answer to the action. The plaintiff cannot 
compel performance by the insurance company, while 
refusing performance of its own covenant with 
which that of the insurance company is connected 
and upon which it is dependent.” 

In Dick v. Franklin Fire Insurance Company, supra , 
the defendant issued its policy of insurance against loss 
or damage by fire to a certain building, insuring “F. A. 
Dick and Ben Farrar, trustees of Isiah V. Williamson 
• • • on their interest under deed of trust” The policy 
contained the provision that: “It is hereby agreed that 
in case of loss the assured shall assign to this company 
an interest in said deed of trust equal to the sum of loss 
paid under this policy, provided the said assignment shall 
i in nowise prejudice the assured’s claim under said deed 
of trust to recover the full amount of their loan and 
proper charges.” Dick and Farrar were named trus¬ 
tees under a deed of trust executed by John J. Murdock 
and wife to secure a loan made by Williamson. The 
deed of trust provided that the grantors should keep the 
premises insured, with the policy or policies to be as¬ 
signed to Williamson; and that, upon grantor’s failure 
to keep up the insurance, Williamson could pay the 
premiums and all sums so paid would be secured by the 
deed of trust. Before the policy was written, Murdock 
and his wife executed a second deed of trust, conveying 
the premises to Robert M. Renick, as trustee for David 
H. Armstrong, to secure the latter against a liability he 
had incurred as indorser for Murdock. Later, Murdock 
sold all his right, title and interest in the premises to 


35 


John Gr. Priest. When the first deed of trust matured, 
Armstrong assumed and agreed to pay the debt. The 
premiums on the policy were paid by Dick and Farrar, 
but were repaid to them by Armstrong. The defendant 
offered to pay the amount insured if the plaintiffs would 
assign to them an interest in the deed of trust equal to 
the sum which was to be paid, which offer was declined 
by plaintiffs upon the grounds that the clause providing 
for an assignment was no part of the consideration of 
the contract, that it was immaterial to the rights of the 
parties, and, under the facts of the case, conferred no 
right or benefit on the defendant, that the defendant was 
not entitled to an assignment because it had paid no part 
of the loss, and that, as the property was not worth the 
loan, interest and charges secured by the deed of trust, 
which, when sold, brought only $23,000, the assignment 
could not have been made without prejudice to the plain¬ 
tiff s’ claim under the deed of trust. Later, the property 
was advertised for sale, and sold under the deed of trust 
to Williamson, the highest bidder. The defendant had 
no notice of the sale until after it had taken place. The 
Court, sitting without a jury, granted defendants instruc¬ 
tions, inter alia, that if it be found that, upon the occur¬ 
rence of the loss, the insurer offered to pay plaintiffs 
the loss in full if plaintiffs would assign an interest in 
the deed of trust equal to the sum of loss paid under the 
policy, and the plaintiffs refused, denying the right of 
the insurer to any assignment whatever, and so continued 
to the time of bringing the action, then the plaintiffs 
cannot recover and the verdict must be for the defend¬ 
ant; and that the portion of the policy agreeing that the 
assured should assign an interest in the deed of trust 
upon payment of the loss as therein stated, was a cove¬ 
nant by the assured mutual with those of the insurer 
contained in the same instrument, and, upon offer to per¬ 
form its covenants by the insurer, the assured was 
bound to stand ready and perform its covenant to assign 
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such interest, at the same moment, subject to the terms 
of the policy that such assignment should not prejudice 
the right of the assured to recover their entire debt and 
proper charges. The trial Court entered judgment for 
the defendant; and the plaintiff appealed. In affirming 
the decision, the appellate Court said: 




• * So, in this case, the insured may have 
known that the trustee had the right, under the deed 
of trust, to insure the granted premises for the joint 
benefit of the grantor in the deed and the beneficiary 
in the trust, and that any insurance-money paid 
under such a contract of insurance would be applied 
to rebuilt the building insured. It may have known 
of this; the deed of trust may have lain unfolded 
before the eyes of the agent, when he countersigned 
and delivered the policy. But, nevertheless, the fact 
remains that, knowing that the trustees had also the 
right to effect a separate insurance upon their in¬ 
terest as trustees, it offered them, for a stipulated 
premium, a policy insuring their interest, and not 
the interest of the grantor in the deed, nor any joint 
interest of themselves and the grantor; and it of¬ 
fered it to them upon the terms that in case of loss 
they (the trustees) should assign to it an interest in 
the deed of trust equal to the sum of loss paid under 
the policy, provided such assignment should not pre¬ 
judice the claim of the beneficiary in the trust to 
recover the full amount of his loan and proper 
charges. It offered in terms such an obligation upon 
such condition; and in accepting the contract the 
trustees accepted the condition. And now they can¬ 
not hold it to the performance of the obligation with¬ 
out themselves discharging the condition. It is a 
case of mutual covenants; they cannot enforce one 
without conceding the other.” 

Moreover, plaintiffs’ action in selling the property after 
receiving notice of defendant’s election to pay the mort¬ 
gage debt in full so that it might receive an assignment 
thereof and of the mortgage, placed them in the position 
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where they were unable to comply with the stipulation 
of the mortgagee clause for assignment, and took away 
their right of action upon the policy. 

Attleborough Savings Bank v. Security Insurance 
Company, supra 

Canton Co-op Bank v. American Cent . Ins. Co., 
supra 

In Attleborough Savings Bank v. Security Insurance 
Company, supra, the defendant had issued a policy of in¬ 
surance to Emma A. Briggs against loss by fire to cer¬ 
tain premises 1 ‘payable in case of loss to Attleborough 
Savings Bank, mortgagee, as its interest shall appear.” 
The policy contained provisions that the policy would be 
void if the property was sold without the assent of the 
company; that the mortgagee’s right to recover should 
not be affected by any act or default of others; and that 
“whenever this company shall be liable to a mortgagee 
for any sum for loss under this policy, for which no 
liability exists as to the mortgagor, or owner, and this 
company shall elect by itself or with others to pay the 
mortgagee the full amount secured by such mortgage, 
then the mortgagee shall assign and transfer to the com¬ 
pany interested, upon suck payment, the said mortgage, 
together with the note and debt thereby secured.” When 
the policy was issued the plaintiff held a mortgage on 
the property for $1,500, the principal amount of which 
was due when the loss occurred. After the policy was 
written the plaintiff took a second and a third mortgage 
on the property for $1,000 and $500, respectively, with¬ 
out any notice to defendant. Before the loss the owners 
sold the property, without notice to the defendant. At 
the time of the loss there was due on all three mortgages 
an amount exceeding $2,000. Plaintiff, without notice to 
defendant, released a part of the property from all three 
mortgages. Defendant tendered to plaintiff the sum of 
$1,500, and demanded an assignment of the first mort- 
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gage and the note for $1,500 which it secured. Plaintiff 
rejected the offer, contending that as it held three mort¬ 
gages greater in amount, at the time of the loss, than 
the sum insured, it was entitled to recover the amount 
of the policy, $2,000. Defendant contended that the in¬ 
terest of the plaintiff was insured only to the amount 
due, at the time of the loss, under the first mortgage; 
and that the plaintiff, having refused to assign said mort¬ 
gage and mortgage note, and having put it out of its 
power to subrogate the defendant to its rights under the 
first mortgage, could recover nothing. In affirming judg¬ 
ment for the defendant, the Court said: 

“We are of opinion that the defendant’s contention 
is correct. The chief reliance of the plaintiff in its 
argument is on the language of the clause by which 
the policy is made payable to the plaintiff. But the 
words ‘as its interest shall appear’ have reference 
to the amount which may be due the mortgagee on 
the mortgage debt, which is originally brought to the 
attention of the insurer. It was not intended to in¬ 
clude additional claims, but was intended to provide 
for a diminution of the interest of the mortgagee 
by the reduction, by payment or otherwise, of the 
amount of the debt. 

• • • • 

“We are therefore of opinion that the plaintiff’s 
interest under the subsequent mortgages was not 
covered by the insurance; and that as it was not 
willing to assign its first mortgage and note, and in 
fact could not do so, the justice who tried the case 
in the court below rightly found for the defendant.” 

Thus, it clearly appears beyond doubt that plaintiffs 
deliberately failed and neglected to make due proof of 
the mortgagee interest and tender an assignment of the 
mortgage debt and security for payment of the same 
concurrently with payment to them by defendant of the 
full amount due on the mortgage, and that they then 
deliberately sold the premises and placed themselves in 


the position where they were unable to comply with the 
policy requirement for assignment of the mortgage debt 
and security, so that they are not entitled to recover 
anything from the defendant on account of the provisions 
of the policy making loss payable to them as mortgagee. 

}! 

m. There Was No Bona Fide Mortgagee Interest in 
This Case, Capable of Assignment Within the 
Meaning of the Policy, and Thereby Plaintiffs Are 
Not Entitled to Recover. 

It appears that Washington Housing Corporation, act¬ 
ing at'tijie direction of Frank T. Fuller and by and through 
Frank TN^uller, as its president, and Ida B. Sheppard, 
as its secretary, and acting as agent for and in behalf 
of Frank T. Fuller, as to an undivided one-half interest, 
and Ben L. Fuller, Jos. A. Solem and Ida B. Sheppard, 
trustees of “Fuller Properties”, as to the other one-half 
interest, executed what purported to be a promissory 
note in the principal amount of $10,500, and conveyed 
record title to the premises in question to plaintiffs Ben 
L. Fuller and Joseph A. Solem in and by an instrument 
in the form of a deed of trust to secure payment of 
said note. Then, it sold the premises in question to 
Marche Wolfe subject to the said deed of trust. 

But it appears that Washington Housing Corporation 
never negotiated the note or received any consideration 
from anyone for the same, and claims that it never as¬ 
sumed any obligation to pay said note. Whether placed 
thereon initially or subsequently while in the maker’s 
possession, the note bears notation immediately above 
the signature of the “maker” that the same is “with¬ 
out recourse to makes” (which dearly destroyed 
its character as a negotiable instrument. Sec. 102, 
Title 28, D. C. Code, 1940). The note was made 
payable to an employee of said Washington Housing Cor¬ 
poration, who immediately endorsed his name on the 



reverse side thereof “without recourse”, and never be¬ 
came a holder of the note. And, Washington Housing 
Corporation conveyed legal title to the premises to 
plaintiffs, who are trustees of “Fuller Properties”, and, 
as such, are the equitable and beneficial owners of an 
undivided one-half interest in said property. 

It is fundamental that a mortgage is a conveyance to 
secure payment of a debt, and without the existence of 
a debt secured thereby is a nullity. See: 

VoweU v. Thompson, $ D. C. (Cranch) 428, 

Wood v. Grayson, 22 App. D. C. 432, app. dis. 200 
U S 257 

Clark v. Reyhum, 8 Wall. 318, 19 L. Ed. 354, 

Ind. and I. C. R. Co. v. Sprague, 103 U. S. 756, 
26 L. Ed. 554, 

New Orleans Nat. Bkg. Assoc, v. Adams, 109 U. S. 
211, 27 L. Ed. 910, 

Annotation 27 L. EcL 910, 

36 American Jurisprudence—Mortgages , § § 57, 58 
and 59. 

No technical distinction exists in the District of Co¬ 
lumbia between a common-law mortgage and a deed of 
trust, for deeds of trust such as are ordinarily used in 
the District of Columbia to secure payment of debts are 
mortgages in their nature and effect. See: 

Wood v. Grayson, supra, 

W. A. H. Church, Inc. v. Holmes, 60 App. D. C. 27, 
46 F. (2d) 608. 

Conceivably, a person might execute a promissory note 
and convey legal title to certain property by a deed 
of trust to secure payment of a note, in contemplation 
of selling the note or negotiating the same to some other 
person or persons for valuable consideration, upon the 
negotiation of which an obligation or indebtedness would 
arise; but if such person never negotiates the note to 
any other person or persons, then no indebtedness ever 
arises, because it seems self-evident that a person can- 
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not create an indebtedness to himself. So, in this case, 
Washington Housing Corporation acted as agent for 
Frank T. Fuller and for the trustees of “Fuller Prop¬ 
erties” in the entire transaction, and continued to hold 
the note in such agency capacity, or, at the most, turned 
it over to its principals without assuming any indebted¬ 
ness to them. The subsequent purchasers of the prop¬ 
erty took title subject to the deed of trust, and never 
assumed or agreed to pay the obligation for which it 
purported to be security. Where then is the debtt Who 
owed a debt, and to whom was it owed? 

_ The fact that subsequent purchasers made payments 
of interest and principal upon the purported or sup¬ 
posed indebtedness against the property did not raise 
any obligation on their part to assume and pay the 
“debt”. See: 

Osborne v. S. L. Davidson Mtg. Co., 8 App. D. C. 

481, 

Willard v. Wood, 135 TJ. S. 309, 34 L. Ed. 210, 

Consolidated Realty Co. v. Dunlop, 72 App. D. C. 

273, 114 F. (2d) 16. 

It is recognized that the contract of sale specified a 
sales price of $11,000, upon which the sum of $500 was 
applied as a down payment, leaving a balance of $10,500 
subject to a trust to be placed on the property. Perhaps 
this “balance” may be characterized as deferred pur¬ 
chase money or a condition attaching to the sale of the 
property. But since there was no debt to be secured, it 
must be that the transaction was a conditional sale 
rather than a mortgage. Compare: Conway*s Execu¬ 
tors and Devisees v. Alexander, 11 IT. S. (7 Cranch) 218, 
3 L. Ed. 321. 

But whatever may have been the nature of the trans¬ 
action in other circumstances, it is plain that the mort¬ 
gagee provisions of the insurance policy require the exist¬ 
ence of a valid mortgage debt capable of assignment to 
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establish a bona fide mortgagee interest within the cover¬ 
age of the policy, in that, npon the defendant’s election 
to pay the mortgage debt in full, assignment of the mort¬ 
gage debt and all security for payment of the same is 
a concurrent condition that must be met by the mort¬ 
gagee in order that he may be entitled to recover under 
the policy. 

In Langhorne v. Capital Fire Ins. Co., 44 F. Supp. 739, 
plaintiff was the vendor of certain real property under 
contract for deed, which required the vendee to insure 
the premises against loss by fire for the benefit of the 
vendor. The vendee insured the premises in her own 
name. The policy contained a loss payable clause for 
the benefit of the vendor, as his interest might appear, 
and also a “standard” or “union” mortgage clause, 
providing that no act or default of any person other 
than the mortgagee or his agents should affect the mort¬ 
gagee’s right to recover in case of loss. Plaintiff’s in¬ 
terest was less than the amount of the policy and the 
amount of the loss. Defendant asserted that the fire, ad¬ 
mitted to be of incendiary origin, was started by vendee 
to defraud the insurance company. Plaintiff claimed the 
proceeds of the insurance under the mortgage clause. In 
denying plaintiff’s right to recover notwithstanding the 
acts of the insured, the Court said: 

“The primary issue is whether the standard union 
mortgage clause quoted above, protecting a mort¬ 
gagee from the consequences of the acts or defaults 
of the insured, likewise protects a vendor in a con¬ 
tract for deed. If so, it is immaterial whether or 
not the defendant has an affirmative defense against 
the vendee. * * • 

“It is plaintiff’s position that ‘mortgagee’ as used 
in the union mortgage clause ‘means any person who 
holds an interest in real estate as security for the 
payment of a debt or performance of an obligation.’ 
It is urged that the Legislature intended that a 
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vendor of a contract for deed should be accorded 
the same right and status as a mortgagee in a policy 
where the union mortgage clause is found. There 
is, however, no historical justification for this posi¬ 
tion. Prior to the use of the union mortgage clause, 
the customary method of indemnifying the mortgagee 
was to make the policy payable to the mortgagee in 
case of loss. In such cases, the mortgagee was 
treated as an appointee of the mortgagor, and his 
right to the proceeds of the policy was subject to 
the defenses the insurance company might have 
against the insured mortgagor. Apparently, this pro¬ 
tection was deemed inadequate and unsatisfactory to 
the mortgagee and the practice arose whereby mort¬ 
gagees made contracts with the insurance companies 
which provided policies containing the union mort¬ 
gage clause, so that the insurance would be secure 
from the acts of the mortgagor. See, Syndicate In¬ 
surance Co. v. Bohn, 8 Cir., 1894, 65 F. 165, 27 
L. R. A. 614; 5 Couch on Insurance, Sec. 1215(a) 
and 1215(b). Thus it is seen that the clause was 
contractual in origin and later was carried over into 
the statutory or standard policies. 

“At the outset, it should be remembered that the 
vendee in the present insurance contract was the 
insured, not the vendor. Plaintiff had no independ¬ 
ent contract with the defendant unless the union 
mortgage contract applies to vendors as well as 
mortgagees. While there is some similarity as to 
the rights and character of a vendor in a contract 
for deed and a mortgagee with reference to real 
property, obviously there are certain fundamental 
differences. The vendor is a fee-owner of the prop¬ 
erty and holds the legal title. The mortgagee merely 
holds a lien on the property which does not vest him 
with any estate or interest in the land. It is well 
known that generally a vendor in a contract for 
deed makes provision for his own insurance, so that 
he is the insured and not the vendee. Certainly, if 
the Legislature intended to include vendors in the 
union mortgage clause, it would have been a simple 
matter to have specifically used the term Vendor or 
mortgagee’. That the term ‘mortgagee’ as used in 
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a standard policy is used in a restricted sense is 
supported by the holding in Clarke & Cohen v. Beal, 
1932, 105 Pa. Super. 102, 159 A. 454, where it was 
held that a judgment creditor, even though named 
as a mortgagee or trustee in the union mortgage 
clause, was not entitled to the benefit of an inde¬ 
pendent contract of insurance. Moreover, there are 
other statutory provisions to be read in connection 
with the union mortgage clause that strongly indi¬ 
cate that the Legislature meant just what it said 
when it used the term ‘mortgagee’ therein. For in¬ 
stance, after loss, upon payment to the mortgagee, 
he must assign and transfer • the said mort¬ 
gage, together with the note and debts thereby se¬ 
cured’ Section 3512, Mason’s Minnesota Statutes 
1927. Obviously, this language is not appropriate to 
a vendor in a contract for deed. If it is assumed 
to apply this statutory language to a vendor, one 
may pertinently inquire as to the type of an instru¬ 
ment which a vendor must execute and what are the 
obligations of an insurance company which succeeds 
to lie covenants of a vendor in a contract for deed. 
The very absence of any apt statutory language per¬ 
taining to vendors in Section 3512 forcibly negatives 
the statutory interpretation which is now advanced 
by the plaintiff herein.” 

In this case, there was no valid, bona fide mortgagee 
interest, capable of assignment within the meaning and 
terms of the mortgagee clause, and thereby the plain¬ 
tiffs are not entitled to recover on the policy when, as 
here, defendant has no liability to mortgagor or owner. 

IV. If Liable to Plaintiffs, Defendant is Entitled to 
Recover Over Against Third Party Defendants. 

If the Court should find that defendant is liable to 
plaintiffs, then, in such case, defendant certainly is en¬ 
titled to recover over against one or more or all of the 
third-party defendants. That is, if defendant has any 
liability to plaintiffs it necessarily must be based upon 
a finding of a valid and bona fide mortgagee interest 
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The third-party defendants admit this (App. pp. 15-16). 
If there was snch mortgagee interest, then the same 
necessarily arises out of the certain deed of trust note 
executed on March 31, 1945 by Washington Housing Cor¬ 
poration, either in its own right or as agent for Frank T. 
Fuller and the trustees of “Fuller Properties”. 

If plaintiffs recover against defendant under the terms 
of the mortgagee clause, defendant is at least entitled 
to subrogation rights because it had no liability to the 
mortgagor or owner. Surrati v. Fire Association of Phil¬ 
adelphia, supra. 

Either there was no bona fide mortgagee interest within 
the meaning of the policy in question, in which case 
plaintiffs are not entitled to any recovery, or there was 
a bona fide mortgagee interest based upon the deed of 
trust note executed by Washington Housing Corporation. 
Certainly, the same parties cannot affirm in one capacity 
and deny in another. If the plaintiffs satisfy the Court 
that there was a bona fide mortgagee interest based upon 
a valid deed of trust note, and they are allowed to re¬ 
cover thereon, can this same interrelated group of plain¬ 
tiffs and others deny the existence of a valid deed of 
trust note or any liability of one or more or all of them 
thereon? The proof which establishes the plaintiffs’ case 
necessarily establishes the third-party plaintiff’s case. 

The District Court did not give an opinion or a state¬ 
ment of its views as to why it denied the third-party 
plaintiff any recovery; but it seems evident to counsel 
that the District Court failed to accord defendant and 
third-party plaintiff the subrogation rights to which it is 
entitled immediately upon becoming liable to plaintiffs; 
and, as the purposes of the third-party practice is to 
permit a complete adjudication of the rights of all parties 
in one action, the District Court should have granted the 
third-party plaintiff recovery over against one or more 
or all of the third-party defendants. 
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The deed of trust note is executed by Washington 
Housing Corporation. The agreed statement of facts dis¬ 
closes that Washington Housing Corporation was acting 
as agent for Frank T. Fuller, as to an undivided one- 
half interest, and the trustees of “Fuller Properties”, 
as to the other undivided one-half interest. While Wash¬ 
ington Housing Corporation may have some right of 
exoneration from its principals, in this case it did not 
offer any defense upon the ground that it was acting 
merely as an agent. Thus, the facts establish liability 
on the part of all of the third-party defendants upon the 
deed of trust note, if and when they establish that such 
deed of trust note was a valid obligation creating a mort¬ 
gagee interest in plaintiffs. 

Therefore, if this Honorable Court should affirm the 
judgment of recovery in favor of plaintiffs against the 
defendant, it should set aside the judgment of the Dis¬ 
trict Court denying any recovery in favor of defendant 
and third-party plaintiff against third-party defendants, 
and either direct the entry of an appropriate judgment 
of recovery against said third-party defendants or re¬ 
mand the case to the District Court for a new trial 
thereon. 


CONCLUSION 

In conclusion, the appellant respectfully submits to the 
Court that: 

The defendant’s policy of insurance gave it a right o£ 
subrogation in any case where no liability exists as to 
mortgagor or owner, and further, in such case, gives it 
the option or right to elect to pay the mortgage debt in 
full and require an assignment thereof and of all security 
for payment of the same; that it validly made its elec¬ 
tion to pay off the mortgage debt in this case, and was 
prevented from doing so only because of the failure or 
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refusal of the plaintiffs to establish, by proper proofs, 
the existence of the mortgagee interest and tender an as¬ 
signment thereof concurrently with receiving payment 
from defendant; that either there was no valid, bona fide 
mortgagee interest, within the meaning and terms of the 
policy in question, or the plaintiffs deliberately neglected 
to prove the existence of such mortgagee interest and 
tender an assignment of the mortgage debt with security 
for payment of the same and deliberately sold the prem¬ 
ises after notice of defendant’s election, in violation of 
their obligations under the policy; and that plaintiffs are 
not entitled to recover against defendant, and the judg¬ 
ment of the District Court granting recovery in favor of 
plaintiffs against the defendant should be reversed. 

If the Court should hold that the plaintiffs are entitled 
to recover against the defendant, then, in such case, the 
defendant submits that the same proof which may be 
deemed to establish the existence of a valid, bona fide 
mortgagee interest, sufficient to authorize a recovery by 
plaintiffs against defendant, necessarily establishes lia¬ 
bility on the part of third-party defendants to pay the 
deed of trust note; that the defendant is entitled to be 
subrogated to all the mortgagee’s rights of recovery; and 
that the judgment of the District Court, denying defend¬ 
ant and third-party plaintiff any recovery against the 
third-party defendants should be reversed and the case 
remanded to the District Court with instructions to enter 
an appropriate judgment of recovery over in favor of 
defendant and third-party plaintiff. 

Respectfully submitted, 
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Investment Building 

Washington 5, D. C. 


Attorney for Appellant 





Standard Fibe Insurance Company, AppeUamd 


Appeal troto the United States Uistrict Court 
tor the District of Columbia 


United States Crmitlf 

/ for Shi * ^ ' 

' District of Columbia &T¥m ” 

HUB JAN T 852 : 


Fkedebicbu Stohlman £ y , 
: Union Trust Building 

; Washington^ D. C. 

Vv \ \ 'j / - 

Clabence G. Pecsacek 

■' 'Jr 1 ,\ .*• 


Washington, D. C..-, - 
Attorneys for : Appellees, 


EKS PRINTING CO. 










No. 11,112 


APPELLEES* STATEMENT 07 QUESTIONS 

PRESENTED 

In an action by the trustees under a deed of trust to 
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insurance policy, the questions are whether appellant is 
entitled to be subrogated to the mortgage debt if it is 
established— 

1. That appellant has no rights in the mortgage se¬ 
curity which are subject to subrogation; or, 

2. That subrogation would have the effect of impair¬ 
ing the mortgagee’s claim contrary to the provisions of 
the mortgagee clause; or, 

3. That appellant has failed to pay the loss as is re¬ 
quired by the terms of the mortgagee dause to entitle it 
to subrogation. 
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COUNTERSTATEMENT OF THE CASE 

» ! 1 i , • • (i ^ , 1 ■— • t » - 

This is an action at law brought by appellees, Ben L. 
Fuller and Joseph A. Solem, as trustees under a deed 
of trust, to recover from appellant for a fire loss which 
occurred to the premises known as 1742 Swan Street, 
N. W. Washington, D. C. Following the submission 
of an agreed statement of facts on behalf of all parties 
to the action (Joint App. 23-28), the Court below 
awarded judgment to the trustees in the sum of $6084.90 
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(Joint App. 29, 30), which was the amount demanded 
in the “Second Claim” of their complaint (Joint App. 
4-6). 

It is alleged in the “Second Claim” that appellant 
issued its policy of fire insurance on the premises in 
question to Marche Wolfe, which policy provided that 
in the event of loss from an insured cause, the appellant 
would pay to the trustees as their interest may appear, 
the amount of such loss but not in excess of $8,000. 
When the policy was issued, the trustees held title to 
the aforementioned premises by reason of a certain deed 
of trust securing a promissory note then in the sum of 
$10,500. The “Second Claim” alleged further, that the 
premises were destroyed by fire, that the trustees had 
submitted the proof of loss relative thereto, but that 
appellant refused to pay them the amount due under the 
policy. It was asserted also, that after default in the 
payments on the aforesaid promissory note, the premises 
were sold at public auction by the trustees in accordance 
with the provisions of the deed of trust, and the net 
proceeds of the sale applied on the note leaving a bal¬ 
ance owing as of January 14^ 3949, of $6084.90. 

In its answer, the appellant asserted as its first de¬ 
fense that the complaint failed to state a cause of ac¬ 
tion. In its second defense, it admitted the issuance of 
the policy as alleged, containing the standard mortgagee 
clause with loss, if any, payable to the plaintiffs trus¬ 
tees, and that a fire loss occurred although it was with¬ 
out information as to the extent of the damage; that no 
liability existed as to the mortgagor under the policy; 
that it had exercised its option to pay the mortgagee the 
whole principal due, and had requested the plaintiffs, as 
trustees, to arrange with the party secured to make an 
assignment and transfer of the note secured by the deed 
of trust upon its paying the amount of the indebtedness. 
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In its third and fourth defenses, appellant denied the 
right of the trustees to recover on the ground that no 
bona fide mortgagee interest existed under the deed of 
trust and that appellant’s right to be assigned the se¬ 
curity was impaired by reason of the sale of the prem¬ 
ises by the trustees (Joint App. 11-14). ; , > v; 't s 

Appellant brought a third party complaint in this ac¬ 
tion against the Washington Housing Corporation and 
Frank T. Fuller, in his own right and as trustee under 
a trust known as Fuller Properties ; also, against Ben L. 
Fuller, Joseph A. Solem and Ida B. Shepard, as trus¬ 
tees of Fuller Properties. Appellant contended that if 
recovery was had against it on the fire policy then it is 
entitled to subrogation rights to the extent of its pay¬ 
ment, and recovery thereunder in the same amount, from 
one or more of the third party defendants (Joint App. 
7-11); The Court below dismissed the third party com¬ 
plaint as to all of the third party defendants (Joint App. 
30); who are, by reason of the appeal taken, made ap¬ 
pellees in this proceeding (Joint App. 30). / 

Facts pertinent here, as taken from the agreed state¬ 
ment, are that prior to August 31, 1945, the record title 
to the premises was in Washington Housing Corporation, 
and the beneficial owners of said premises were Frank 
T. Fuller, as to an undivided one-half interest, and the 
trustees of the Fuller Properties as to the other one-half 
interest The Washington Housing Corporation acted as 
agent for the owners of the premises and paid over to 
them the net proceeds from the income derived from 
this and other property (Joint App. 24, 25).// ^ 

On August 31, 1945, the Washington Housing Corpora¬ 
tion on behalf of the owners, executed the aforementioned 
promissory note in the sum of $10,500 (Joint App. 24, 
25; Ex. 2, Joint App. 73, 74), which after endorsement 
without recourse by the" payee thereof, has been held 
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throughout by said corporation without negotiation to 
any party (Joint App. 25). By admission of appellees 
to the allegations of paragraph 5 of the third party com¬ 
plaint, Washington Honsing Corporation held the pro¬ 
missory note as agent for Frank T. Fuller and Fuller 
Properties, the owners thereof (Joint App. 10,15). Also, 
on August 31, 1945, the Washington Housing Corpora¬ 
tion, as agents for the owners, executed a deed of trust 
conveying title to said premises to Ben L. Fuller and 
Joseph A. Solem, trustees, and plaintiffs herein, to secure 
payment of the aforesaid note, which deed of trust was 
duly recorded on September 12, 1945 (Joint App. 25; 
Ex. 3, Joint App. 75-78). On August 31, 1945, also, the 
Washington Housing Corporation conveyed title to said 
premises to Marche Wolfe, subject to the aforementioned 
deed of trust which deed of conveyance was recorded on 
September 12, 1945, but after the time of recordation of 
the deed of trust (Joint App. 26; Ex. 4, Joint App. 
79-82). 

Further facts are that the fire insurance policy was is¬ 
sued by appellant to Marche Wolfe, effective August 31, 
1945 (Joint App. 26; Ex. 5, Joint App. 83-87). It con¬ 
tained the standard mortgagee clause (Joint App. 86), 
in favor of Ben L. Fuller and Joseph A. Solem, as trus¬ 
tees. The premises were damaged by fire on February 
29, 1948, while the policy was in force, the damage being 
in excess of the policy limit of $8,000. Prior thereto, 
namely, on January 9, 1946, Marche Wolfe conveyed the 
premises to Herman W. Mitchell, who took title subject 
to the aforementioned deed of trust. No notice of such 
transfer of title was given to appellant prior to the fire 
loss and Wolfe did not file proof of loss with the insurer 
(Joint App. 26, 27). 

After appellant received a notice of loss from the 
trustees, there was an exchange of letters between ap- 
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pellant and certain of the appellees, Exhibits 6-25 (Joint 
App. 31-69). These letters set forth the contentions of 
the opposing interests in the case, which are condensed 
into claims in paragraph 16 of the agreed statement of 
facts (Joint App. 27). Snch claims, while not constitut¬ 
ing facts, are, as follows: 

Appellant contends it elected to pay the whole 
amount of the mortgage debt upon payment of which 
it would be entitled to receive an assignment of the 
mortgage debt and all security. 

Appellees, Ben L. Fuller and Joseph A. Solem, as 
trustees under the deed of trust, contend that appel¬ 
lant was not entitled to elect to pay the entire se¬ 
cured obligation, and if so entitled, that it did not 
in fact make such an election (Joint App. 27) 

The last payment on the promissory note was credited 
on jMarch 19, 1948, leaving an unpaid balance of $9,517.17 
(Joint App. 26, 27). The trustees under the deed of 
trust, acting pursuant to the request of the owners of 
the note, after due advertisement, sold the premises at 
public auction on December 20, 1948, and applied the 
net proceeds of such sale to the note. (Joint App. 28). 

The Court below entered certain conclusions of law, 
among which were that the trustees under the deed of 
trust are entitled to recover $6,084.90, the balance due 
on the note, after crediting the proceeds of sale of the 
premises by the. trustees (Joint App. 29). The judg¬ 
ment awarded to the trustees was in the sum of $6,084.90, 
plus interest at 6% per annum from January 14, 1949, 
and costs (Joint App. 30). 
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STATEMENT OF POINTS 

L Appellant was not entitled to subrogation to the 
mortgage debt and related security since the trus¬ 
tees possessed no rights in the security which were 
subject to such an assignment 

2. The right to subrogation provided for in the mort¬ 
gagee clause is subject to the requirement that the 
mortgagee’s rights will not be impaired. 

3. Appellant’s failure to pay the loss with the fore¬ 
closure of the premises resulting defeated its claim 
to subrogation. 

SUMMARY OF ARGUMENT 

Ben L. Fuller and Joseph A. Solem, trustees under a 
deed of trust, were awarded judgment in the Court below 
in their action to recover for a fire loss which had oc¬ 
curred to the premises thereby secured. These premises 
were insured under the standard mortgagee clause of 
appellant’s policy in favor of said trustees. The appel¬ 
lant refused to pay the loss claiming it was entitled to 
be subrogated to the entire principal of the secured obli¬ 
gation. 

Appellees’ argument is predicated on three points: 

First: The makers of the deed of trust are also the 
holders of the promissory note. As a consequence, if 
appellant had paid the entire debt and was entitled to 
claimed subrogation rights, it would mean that the owners 
of the note were transferring a right to sue themselves, 
which is contrary to the principle of subrogation. Fur¬ 
thermore, with respect to this same point, it may be 
noted from the requirements of the deed of trust, that 
the fire insurance proceeds must be applied on the debt 


which would have the effect of extinguishing the promis¬ 
sory note indebtedness, and hence no right would there¬ 
after exist in the note, subject to transfer to the appel¬ 
lant. The decided cases hold that under either of these 
two propositions the right of subrogation does not exist 

Second: The mortgagee clause provides that subroga¬ 
tion shall not impair the mortgagee’s (or trustee’s) claim. 
It is clear from the facts that if the note were to be 
transferred to appellant on its payment of the principal 
debt, the appellant could then sue the makers of the note, 
who are also the holders, for an identical amount, thus 
nullifying the insurance, and thereby impairing the mort¬ 
gage indebtedness contrary to the provisions of the mort¬ 
gagee clause of the policy. 

* .4 i • * • 

Third: The appellees contend that the mortgagee 
clause requires as a condition of subrogation that the 
appellant actually pay the loss before acquiring a stand¬ 
ing to claim subrogation. The record shows that a dis¬ 
pute arose between the parties as to paying the loss under 
the policy and that it has not been paid. Moreover, by 
reason of the impasse reached in the negotiations as to 
making such payment notice was given to appellant that 
the trustees would foreclose, which was accomplished at 
public auction. By reason of the foreclosure, which was 
authorized under the mortgagee clause, it is contended 
that any right of subrogation was thereby extinguished. 

In the present state of the case, the only issue is that 
of the amount due on the note, which constitutes the 
amount sustained as a loss under the policy. Such 
amount was awarded to the trustees in the Court below 
and it is submitted that this judgment was correct. 

In the Court below, appellant named several other 
persons as third party defendants predicating such action 
on its claim to secure subrogation rights* from them. 
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However, as the appellant has no right to subrobation, 
it follows that the third party complaint does not state 
a cause of action. It was therefore, properly dismissed 
in the Court below. 

... - . - ' . - 

. ' Appellees accordingly contend that the judgment of 

the Court below should be affirmed. 

ARGUMENT 

* -* * * 

1. Appellant Was Not Entitled to Subrogation to the 
Mortgage Debt and Related Security Since the Trus¬ 
tees Possessed no Rights in the Security Which Were 
Subject to Such an Assignment. 

•. Appellees contend that the judgment of the Court be¬ 
low was correct and proper and fully supported by the 
evidence. Appellees make the further contention that 
the facts of this case exclude it from the conventional 
pattern wherein subrogation of the insurer to the rights 
of the mortgagee interest follows as a matter of course 
upon payment to the mortgagee of the full secured debt 
by the insurance company. 

Appellees’ position that subrogation does not exist in 
this case is supported by two propositions of law. First, 
no right to subrogation exists in the promissory note 
involved here, because the makers and the owners of the 
note are the same. Accordingly, if the insurer were to 
be subrogated to the owners rights in the note, it would 
mean that the owners were transferring a right to sue 
themselves. Such a result would be violative of the 
principle of subrogation. Second, the deed of trust re¬ 
quires that the fire insurance proceeds be applied to the 
payment of the promissory note involved here, thus ex¬ 
tinguishing the indebtedness and leaving no right subject 
to transfer to appellant. 
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,*< The record establishes that Frank T, Fuller and the 
Fuller Properties were the beneficial owners oftheprem- 
ises prior to the time of the sale to Marche Wolfe, and 
that the Washington Housing Corporation, acting as 
agent for such owners, held the legal title thereto. Upon 
the sale of the premises the deed of conveyance to Wolfe 
was made subject to the $10,500.00 indebtedness repre¬ 
sented by the promissory note and the related deed of 
trust, both of which were executed by the Washington 
Housing Corporation on behalf of the beneficial owners. 

, I ' - t ' * ■ I » '•* it ^ I - tm. - X* J '/ J,*' > 

It is dear that the note, though not negotiable, and the 
deed of trust were recognized as a valid and. subsisting 
obligation secured by the insured premises. . The f agreed 
statement of facts contains several indicia to this effect 
It may be noted that between the time when the first 
payment on the note was due and continuing until the 
time of default, 31 payments became due, whereas 26 
payments were credited thereon, 2 of which were for 
twice the amount of the stipulated monthly sum of $84.00. 
Such a record of payments is in itself, extremely strong 
evidence of the validity of the deed of trust obligation. 
In addition, by the terms of the deed of conveyance to 
Marche Wolfe and of the conveyance of the latter to 
Herman W. Mitchell, both were made subject to the out¬ 
standing deed of trust on the. premises. Also, the deed 
of trust recites the existence of the note and details the 
terms thereof, and more important, there is.no evidence 
in the record challenging the validity of this obligation. 
Appellant’s contention in this regard, as stated in the 
third defense of its answer, is totally unsupported by the 
agreed facts. . . . 

.'Another aspect of the case which may be mentioned 
briefly is that appellant had no right to subrogation be- 


• i */ 
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cause liability to owner existed at the time of the issu¬ 
ance of the policy. The policy provides that the right of 
subrogation arises only where no liability to owner or 
mortgager existed. (Exhibit 5, Jt. App. 86) 

Before approaching the decided cases which appellees 
contend are decisive of the question presented, it is be¬ 
lieved desirable to point up two preliminary issues, 
namely, that of merger, and secondly, the duties of the 
trustees under the deed of trust with respect to the 
application of any proceeds of fire insurance. 

The “merger” phase of the case arises by reason of 
the fact that the Washington Housing Corporation was 
the maker of the deed of trust and also the holder of the 
note, acting in both respects as agent for the beneficial 
owners. It is established by the case of Walters v. Baer, 
60 App. D. C. 230, 50 F. (2d) 995 (1931), that the doc¬ 
trine of merger will not apply where the intention of 
the noteholder is otherwise. In the Walters case, the 
appellees Baer and Scholz, executed a second deed of 
trust to secure the payment of four notes, and at the 
time of the execution of the trust they became the holders 
of the notes secured therein, which they continued to 
hold throughout a series of conveyances, and ultimately, 
upon default in the payment of the notes, they called 
upon the trustees to foreclose. In holding that a merger 
did not result, this Court stated as follows: 

“And the qualification is stronger in the case of an 
owner of real estate who is also the holder of a note 
or bond secured by a mortgage on the land. In such 
a case, upon transfer of the legal title, the showing 
that it was the intention of the parties, when they 
. dealt with relation to the lands, that the mortgage 
should be kept alive is sufficient to justify a court 
of equity in preserving it, and evidence of the cir- 
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cumstances is admissible in equity for the purpose of 
discovering the true intention.” (60 App. D. C. 231, 
232). 

In the case "at bar, the actions of the Washington 
Housing Corporation, on behalf of the owners of the 
note, in receiving the payments on it, and following the 
default, in directing the trustees to bring foreclosure 
proceedings, among other indications, furnish ample evi¬ 
dence that a merger was not intended and that it was 
the desire of the parties in interest to keep the mortgage 
alive. * '* 1 

Coming next to the obligation of the trustees, in rela¬ 
tion to the application of any fire insurance proceeds, 
it may be noted that their duties are explicitly set forth 
in the deed of trust. It is recited therein that the trus¬ 
tees “shall apply whatever may be received therefrom 
(fire insurance companies) to the payment of the matter 
hereby secured,—” (Joint App. 77). Also, it has .been 
held, in the case of Wheeler v. McBlair 5 App. D. C. 
375 (1895), that the powers and duties of trustees under 
a deed of trust are measured and prescribed by the terms 
of the instrument appointing them, and they have not 
the. same discretion in the exercise of their duties as 
other trustees. To the same effect are the cases of 
Anderson v. White, 2 App. D. C. 408 (1894) and Spruill 
v. BaUard, 61 App. D. C. 112, 58 F. (2d) 517; (1932). In 
the latter case it is stated, at page 114, as follows: 

“There is a marked difference between the relation 
of mortgagor and mortgagee and that of trustee and 
. cestui que trust The trustee in a deed of trust de¬ 
rives Ins powers from that instrument, which is 
likewise the measure of his obligations—”. 

Turning now to the decided cases which appellees con¬ 
tend rule out any basis for subrogation, we refer first to 
the leading case of Phoenix Insurance Company v. Erie 
and Western Transportation Company, 117 IT. S. 312, 
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6 S. Ct 1176, 29 L. Ed. 873 (1886).: mile it relates 
to marine carrier liability, appellees submit that the 
principle of subrogation announced is equally applicable 
here. In the Erie case, a bill of lading was issued to 
the shipper of a cargo of grain which provided that the 
carrier shall have the benefit of any insurance covering 
the cargo. Also, the owners had effected insurance upon 
the shipment After a total loss occurred, the insurer 
paid the loss and demanded the right to be subrogated 
to the owners’ rights against the carrier. In passsing 
upon this issue, as to the insurers’ right to subrogation, 
the Court observed that the “right of action against 
another person, the equitable interest in which passes to 
the insurer, being only that which the assured has, it 
follows that if the assured has no such right of action, 
none passes to the insurer; . . 

The Court then went on to state as follows: 

“• • • if two ships owned by the same person came 
into collision by the fault of the master and crew 
of the one ship and to the injury of the other, an 
underwriter who has insured the injured ship and 
received an abandonment from the owner, and paid 
him the amount of the insurance as and for a total 
loss, acquires thereby no right to recover against 
the other ship, because the assured, the owner of 
both ships, could not sue himself.” (citing cases) 
(29 L. Ed. 878) 

4 * * * ♦. 

In concluding, the Court declared that the “right of 
subrogation, arising out of the contract of insurance and 
payment of the loss, is only to such rights as the assured 
has by law or contract against third persons” (29 L. 
Ed. 880). . . 

Appellees contend that the quoted example from the 
Erie Transportation Company case, is illustrative of the 
principle of subrogation involved in the case at bar. To 
paraphrase the Court’s language in relation to the facts 
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here, the appellant cannot acquire a right to the security 
because the holders of the promissory note cannot sue 
themselves. It follows therefore that no right to subro¬ 
gation in the note exists. 

Appellees’ second proposition in support of its conten¬ 
tion that subrogation is not possible here, arises by rea¬ 
son of the requirements of the deed of trust, that the fire 
insurance proceeds are required to be applied in pay¬ 
ment of the debt If the debt were thus extinguished no 
rights in the security would be transferable to appellant 
by way of subrogation. The leading case supporting such 
proposition is that of Wager v. The Providence Insur¬ 
ance Company, 150 U. S. 99, 14 S. Ct 55, 37 L. Ed. 1013 
(1893). This case which also involved marine carrier 
liability, concerned the construction of a provision of a 
bill of lading which provided that the carrier when liable 
for the loss shall have the full benefit of any insurance 
that may have been effected upon the goods. It was held 
that such a provision is valid as betweeen the carrier and 
the shipper, and that it 

“limits the right of subrogation of the insurer, upon 
paying the shipper the loss, to recover over against 
the carrier.” (37 L. Ed. 1017). 

It has been observed that the language of the deed of 
trust here in question requires the fire insurance proceeds 
to be applied in payment of the debt. In line with the 
holding in the Wager case, appellant’s right to subroga¬ 
tion is thus subordinated to the deed of trust provisions. 
Accordingly, if appellant had paid the trustees the en¬ 
tire principal due, they would have been bound ,to apply 
it in payment of the note. As a consequence, no right 
would have remained in the note to which appellant 
could have been subrogated. : 

The case of Wright v. North River Insurance Company, 
23 F. (2d) 548, (5th Cir. 1928), cert, denied, 277 TJ. S. 
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'604, 48 S. Ct. 601, 72 L. Ed. 1011, brings into focus the 
issue of subrogation, on both propositions advanced herein 
by appellees, as precluding any basis for subrogation to 
appellant. The facts are that Wright was an accommo¬ 
dation endorser on a note before delivery, on which the 
maker was one Castleberry. It was agreed between the 
parties, including the Greenwood Savings Bank, as lender, 
that the note would be secured by a deed of trust or 
mortgage on designated property of Castleberry, which 
he insured against fire, as provided by the agreement. 
The deed of trust stipulated that in the event Wright 
paid the note he would be subrogated to the rights of 
the holder. Upon destruction of the property by fire, the 
bank and Castleberry brought suit to recover on the fire 
policy. The judgment rendered in favor of the Bank 
and against Castleberry and the insurance company, pro¬ 
vided that upon payment thereof, the bank shall assign 
to the insurance company, without recourse, all rights of \ 
the bank in the note and deed of trust. After subroga¬ 
tion to the bank’s interest, the insurance company 
brought suit against Wright and Castleberry predicated 
on the transferred interest, and a decree was rendered 
against them for the full amount of the obligation, and 
costs, etc., from which Wright appealed. 

In construing the standard mortgagee clause, which 
was made a part of the fire insurance policy issued to 
Castleberry, by provision of the Mississippi Code, the 
Court observed, at page 550, that this clause “does not 
purport to empower a mortgagee or trustee of insured 
property to assign to the insurer any right not possessed 
by such mortgagee or trustee, •••»». It may be stated 
at this point that the standard mortgagee clause under 
construction in the Wright case, is identical with the 
clause contained in the fire policy issued by appellant in 
the case at bar. 



15 


The Circuit Court, in its opinion in the Wright case, 
then went on to state at page 550, as follows: 

“The right of the insurance company to acquire by 
subrogation or assignment security held by the bank 
as collateral to the debt owing to the bank does not 
enable the insurance company to acquire a cause of 
action in favor of the bank against the appellant, 
which was extinguished by the payment of the debt 
owing to the bank, as the bank was incapable of 
transferring a cause of action it did not possess. 
Phoenix Ins. Co. v. Erie Transportation Co., 117 
U. S. 315, 6 S. Ct. 1176, 29 L. Ed. 873; Phoenix Ins. 
Co. v. Chadbourne (CC) 31 F. 300”. 

The Court further observed, that by the terms of the 
deed of trust, 

“the appellant had the right to have the proceeds of 
the property conveyed as security, or of insurance 
on such property, applied on the debt to the bank, 
and, to the extent that debt would be paid as a result 
of such application, the payment of the loss by the 
insurance company did not entitle it to acquire by 
subrogation or assignment from the bank, the right 
to recover against the appellant”. 

The Court accordingly reversed the decree, thus deny¬ 
ing the right of subrogation to the insurance company. 

It is submitted that the factual settings in the Wright 
case and in the instant case are strikingly similar in rela¬ 
tion to the points bearing on the issue of subrogation. 
The mortgagee clauses are identical and the rights of 
the respective parties under the two deeds of trust, to 
have the fire insurance proceeds applied on the debts, 
are the same. With respect to matters of substance in¬ 
volving subrogation, there appear to be no points of dis¬ 
similarity between the two cases. By virtue of this re¬ 
semblance of features and in view of the reasoning of the 
Wright case, appellees submit that such holding is ap¬ 
plicable to the instant case. 
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In summarizing, it is contended, on the holdings in the 
Wager, Wright and Erie Transportation Company cases, 
that no ground exists for appellant’s claim to rights of 
subrogation. 

2. The Eight to Subrogation Provided for in the Mort¬ 
gagee Clause is Subject to the Requirement That the 
Mortgagee’s Rights Will Not be Impaired. 

The mortgagee clause of the policy issued by appellant 
stipulates that “no subrogation shall impair the right of 
the mortgagee (or trustee) to recover the full amount of 
said mortgagee’s (or trustee’s) claim”. (Joint App. 86). 
•Considering this provision in the light of the agreed 
statement of facts, which establish that the makers of 
the deed of trust are also the owners of the promissory 
note, the question arises as to whether, on payment of 
the entire principal by appellant, there would have been 
an impairment of the trustee’s claim. 

Appellant contended that it was entitled to demand the 
entire security of the mortgage debt which is represented 
by the promissory note. At the time of default the 
amount due thereon was $9517.17, while at the time this 
action was commenced the sum due was $6084.90. As a 
consequence, if subrogation were to be enforced against 
the appellees, thus requiring them to assign the promis¬ 
sory note to appellant, it would have the effect of nullify¬ 
ing the insurance as an offset would thereby result The 
amount appellant would pay in taking over the entire ob¬ 
ligation, and the amount it could recover back on the 
note from the Washington Housing Corporation, on be¬ 
half of the beneficial owners, are identical. 

This precise situation was discussed in the early case 
of Eddy v. London Assurance Corporation, 143 N. Y. 311, 
38 N. E. 307, 25 L. R. A. 686 (1894), wherein it was 
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stated, in construing the standard mortgagee clause, as 
follows: 

“The right of the mortgagee to recover his full claim 
might be pretty sadly impaired if he had to subro¬ 
gate at once, or, in other words, permit the insurers 
to collect out of his securities the very amount which 
they had paid him upon the policies issued to in¬ 
crease his security. It is not the mere right to prose¬ 
cute which is not to be impaired, but the right to 
payment in full of his claim. This is not to be im¬ 
paired by any claim of subrogation.” (Pages 308, 
309). 

The Court then posed the question: 

“What meaning is given to the words in the mort¬ 
gage clause that no subrogation shall impair the 
right of the mortgagee to recover the full amount 
of his claim, if subrogation can be insisted upon 
under such circumstances?” 

Appellees contend that the same question is applicable 
to the instant case since a subrogation to the principal 
debt would impair the rights of the trustees and ulti¬ 
mately the rights of the owners of the deed of trust obli¬ 
gation. It is dear from the terms of the mortgagee 
clause and the construction placed on it by the language 
of the Eddy case, that the claim of the trustees is para¬ 
mount to any right of appellant to subrogation. It is 
accordingly submitted that the language contained in the 
“impairment provision” precludes any basis for subroga¬ 
tion in the circumstances of this case. 

3. Appellant’s Failure to Pay the Loss With the Fore¬ 
closure of the Premises Resulting Defeated Its Claiiq 
to Subrogation. 

Appellees contend here, apart from the position ex¬ 
pressed in points 1 and 2 of their argument, that , the 
failure of appellant to pay the amount of the loss, with 
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foreclosure of the premises resulting as a consequence, 
would of itself, defeat any claim to rights of subrogation. 

It is assumed arguendo, throughout point 3, that ap¬ 
pellant was entitled to subrogation rights. Even in such 
a case, it may be observed that this right is necessarily 
circumscribed by the language of the mortgagee clause. 
The portion thereof, in relation to subrogation, states 
that whenever “this company shall pay the mortgagee 
-this company shall,-be thereupon legally sub¬ 
rogated—or may at its option pay to the mortgagee— 
and shall thereupon receive a full assignment and trans¬ 
fer of the mortgage and of all such other securities; 
- - -.” It may be noted that under either option the 
requirement is that appellant must actually make the 
payment and thereupon be subrogated. 

The question arises as to whether appellant has ful¬ 
filled this requisite of the mortgagee clause. Appellant 
contends it has, predicating such compliance on its ac¬ 
tions expressed in the communications of its counsel 
which were part of an exchange of letters with certain of 
the appellees, Exhibits 6-25. From the beginning, these 
letters clearly showed a dispute between the parties as 
to their respective rights, which widened as the exchange 
continued. It may be noted that none of appellant’s let¬ 
ters ever receded from the demand for the entire se¬ 
curity, with conditions attached, and some of its letters 
added other burdens as well. 

The record establishes that appellant did not pay the 
loss as it was required to do by the terms of its own 
contract. It seems equally dear, from a fair reading of 
the letters, that appellant did not make an effective tender 
of payment. It follows, as a consequence, based on the 
quoted provision of the insurance contract and the hold¬ 
ings of the decided cases, that appellant has no standing 
to claim subrogation rights. 
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In the case of Royal Insurance Company v. Stinson, 
103 U. S. 25, 26 L. Ed. 473 (1881), the Court pointed 
out, after recognizing that in certain cases, the insurer ' 
may be entitled to be snbrogated to the rights of the cred¬ 
itor against the debtor, as follows: 

“But even then we do not think that the creditor is 
bound to take any active steps to realize the fruits 
of a collateral or to keep it from expiring, unless the 
insurance be first paid and notice be given to him 
of a desire on the part of the insurers to be subro¬ 
gated to his rights, with a tender of indemnity 
against expenses.” (26 L. Ed. 476, 477). 

To the same effect is the holding in New Hampshire 
Fire Insurance Co. v. National Life Insurance Co., 112 
F. 199, 203 (8th Cir. 1901), wherein it was said, as fol¬ 
lows : 

“If the appellants desired to avail themselves of the 
right of subrogation which was reserved to them by 
the mortgagee clause, and to acquire an interest in 
the mortgage, so as to be able to dictate or control 
settlements with other insurers, they should first have 
paid their respective losses.” 

Other cases holding to this view are Prentiss-Wabers 
Stove Company v. Miller’s Mutual Fiore Insurance Ass’n., 
192 Wis. 623, 213 N. W. 632 (1927); Fidelity-Phemax Fire 
Insurance Company v. Brennan, 85 N. H. 291, 158 At. 
124 (1932); Massaro v. National Fire Insurance Company, 
249 App. Div. 262, 292 N. Y. S. 65, affirmed, 274 N. Y. 
603, 10 N. E. (2d) 571 (1937). In this connection see 
also, Hayden v. American Central Insurance Company, 
(Mo. App.) 221 S. W. 437 (1920), on appeal as State 
ex rel American Central Insurance Company v. Reynolds, 
289 Mo. 382, 232 S. W. 683 (1921). 

With the principle established that payment of the 
loss must be made before an insurer has standing to 
claim subrogation it may be noted that the dispute which 
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arose between appellant and certain of the appellees con¬ 
cerning their respective rights would not have the effect 
of excusing appellant from paying the loss before assert¬ 
ing subrogation rights. It may be observed also, that no 
provision of the mortgagee clause appears to sanction 
appellants contention, that in the event of a dispute over 
subrogation, the insurer may claim the right to the se¬ 
curity before paying the loss. 

Furthermore, this dispute resulted in the owners of 
the note requesting foreclosure of the premises. The 
record establishes that following the impasse reached in 
the exchange of letters, the appellant was given notice 
that the premises would be foreclosed as a prerequisite 
to determining the exact amount due on the policy (Ex. 
24, Joint App. 68, 69). Thereafter, the trustees sold the 
premises at public auction after “due advertisement”, 
and the net proceeds of sale were applied in payment of 
the note (Joint App. 28). 

Appellees contend at this stage in their argument that 
the foreclosure of the premises had the result of forfeit¬ 
ing any right of appellant to claim subrogation. It may 
be noted that the mortgagee clause provides, on the point 
involved here, that “this insurance as to the interest of 
the mortgagee (or trustee) only therein, shall not be 
invalidated—by any foreclosure or other proceedings 
-”. (Joint App. 86). 

Turning to the decided cases, we refer again to the 
leading case of Eddy v. London Assurance Corporation, 
supra, which involved a foreclosure proceeding by a 
mortgagee. It may be noted however, that foreclosure 
proceedings had been instituted before the fire loss oc¬ 
curred, although the judgment by default for foreclosure 
was obtained after the occurrence of the fire to the prop¬ 
erty. Judge Peckham, in speaking for the Court, stated 
as follows: 
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“What was he (mortgagee) to dot Was he bound 
to stay further proceedings, and accept payment of 
the amount of his insurance, and then assign to the 
extent of such payment his rights in the mortgages 
to the companies t We think not Such is not the 
meaning of the clause when read as a whole. Fore¬ 
closure proceedings were not to affect his rights. 
This was expressly provided for and agreed to. Al¬ 
though there was an agreement to subrogate, yet that 
agreement was also upon the condition that subroga¬ 
tion should not impair the mortgagee’s right to re¬ 
cover the full amount of his claims. The two rights 
must be considered together, and, though subroga¬ 
tion, under certain circumstances, may, under the 
agreement, be insisted upon, yet, unless payment of 
his mortgage debt is made, the mortgagee must have 
the right to proceed with the foreclosure and to a 
sale of the premises, for otherwise it could not be 
- seen whether a subrogation prior to a sale would not 
impair his right to recover the full amount of the 
claim of the mortgagee. ,, (38 N. E. 308) 

In the case of Second National Bank v. London & Lan¬ 
cashire Insurance Company, 298 Pa. 53, 148 At. 35 (1929), 
the facts bear a strong resemblance to those in the case 
at bar. The insurers claimed not to be liable to the 
owners of the premises, and offered to show that they 
were prepared to pay to plaintiff the amount of the 
loss, as fixed by appraisement award, upon acknowledg¬ 
ment of subrogation to the extent of the payment In an 
amended affidavit of defense, the insurers claimed they 
were relieved of all liability because the plaintiff had, 
pending the suits, foreclosed the mortgage, causing the 
property to be sold at a sheriff’s sale, whereby their 
complete right to subrogation was defeated. The Court 
observed that by the words of the policy the insured 
“stipulated that the mortgagee’s interest under it should 
not be invalidated by foreclosure proceedings. Having 
so contracted, it cannot be heard to say that by foreclos- 
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mg the mortgage appellee jeopardized any of its rights.” 
The Court then went on to state, as follows: 

“Nor is appellant in any better case so far as its 
claim of proferred payments giving it the right to 
subrogation is concerned. Not the proffer to pay, 
but actual payment, is what brought subrogation to 
it, because that is what the policy in express terms 
provides: - - (148 At 36) 

To the same effect are the cases of Bryan v. Home 
Insurance Company, 124 Pa. Sup. 85, 187 At. 924 (1936), 
and Kimberley and Carpenter, Inc . v. National Liberty 
Insurance Company, (DeL), 5 Harr. 63, 157 At 730 
(1931). Also, in the case of Employer^ Fire Insurance 
Company v. Ritter, 112 N. J. Eq. 418,164 At 426 (1933), 
it was held that the equitable right of subrogation was 
subject to the exercise by the mortgagee of the right to 
foreclose and when the latter right is exercised, the 
equitable right which had not then come into existence is 
extinguished. 

It follows from the holdings in these cases that if 
appellant initially possessed the right to demand subro¬ 
gation it was lost after the failure to pay the amount 
due, and the foreclosure of the property extinguished 
any right of appellant thereafter, to claim subrogation. 

The appellees, who were named third party defendants 
in this action, make the further contention that the lower 
Court rightly dismissed the third party complaint against 
them. Such complaint, was based upon a right in appel¬ 
lant to be subrogated to the security. It accordingly 
falls when it is established, as here, that the right to 
subrogation is non-existent, or if it ever existed, that it 
has been defeated by reason of the foreclosure of the 
premises. 
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CONCLUSION 

It is respectfully submitted that the Trial Court was 
correct in awarding judgment in favor of the appellee— 
trustees on the fire insurance policy and in dismissing 
the third party complaint against the third party de¬ 
fendants. Appellees submit that appellant was not en¬ 
titled to subrogation of the mortgage debt and related 
security since no rights in the security were subject to 
assignment. Furthermore, it is contended that subroga¬ 
tion would have impaired appellees’ rights contrary to 
the provisions of the insurance contract, and that appel¬ 
lant, failed to pay the loss thus defeating any claim it 
may have had to the right of subrogation. Accordingly, 
appellees submit that the judgment of the Court below 
should be affirmed. 


Frederick Stohlman 
Union Trust Building 
Washington, D. C. 

Clarence Gr. Pechacbk 
Southern Building 
Washington, D. C. 
Attorneys for Appellees. 
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PETITION FOR REHEARING 


The appellees petition the Court to grant a rehearing 
in the above-entitled cause from the judgment entered 
on March 20, 1952, and for grounds of this petition 
state as follows: 

The decision rendered herein on March 20, 1952, ap¬ 
pears to be predicated on the sole conclusion that the 
promissory note referred to in said decision created no 
obligation, by reason of the fact that the words ‘‘without 
recourse to maker”, which were set forth above the corpo¬ 
ration’s signature, were placed upon the note at or 
before the time it was signed and the deed of trust 
executed. 

Appellees contend to the contrary, that the record in 
this case indicates that the words “without recourse to 
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maker” were not placed upon the note at the time it 
was signed and that an indebtedness was initially created 
by the signing of the promissory note. It follows, as a 
farther contention, that a mortgagee interest existed 
which the appellee-trustees could and did insure with ap¬ 
pellant insurance company. 

In support of appellees’ position that the words “with¬ 
out recourse to maker” were not on the note at the time 
it was signed, and that a valid obligation was created, 
it may be observed that the agreed statement of facts is 
not inconsistent with such a conclusion. The portion of 
the agreed statement of facts here in question, reads as 
follows: 

“The said note bears notation directly above the 
signature for the maker of “without recourse to 
maker”; but the parties executing the note cannot 
recall whether such notation was made at the time of 
its execution or subsequently” (Joint App. 25). 

As additional evidence, that the quoted words were not 
on the note at the time of its execution, and were added 
subsequently, are the several indicia to this effect con¬ 
tained in other parts of the agreed statement of facts 
and in the documents in the record. Some of these facts 
are set forth in appellees’ brief at page 9. Payments 
on the note were made with regularity. The terms of 
the deed of conveyance from Washington Housing Cor¬ 
poration to Marche Wolfe and of the latter to Herman 
W. Mitchell, both were made subject to the outstanding 
deed of trust on the premises. This deed of trust recited 
the existence of the note here in question and set forth 
a description of its terms, and the details concerning the 
manner of payment thereof. 

It may be noted also, that the contract of sale with 
respect to the real estate in question specifies that settle¬ 
ment is to be made at the “Title Company” and it is 
stated also, that “Certificate of title to be delivered to 
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seller” (Exhibit 1, Joint App. 71, 72). It would seem 
that the words 4 1 without recourse to maker” could not 
have been on the note at the time it was executed; other¬ 
wise the Title company in the ordinary course of its busi¬ 
ness would not have accepted a note in settlement under 
the real estate contract here in question and issued its 
certificate of title thereon, if the note had contained such 
a legend. 

It may be noted also, that one of the conclusions of 
law of the Court below asserted that the appellee-trustees 
were entitled to recover the balance due on the promis¬ 
sory note secured by the deed of trust (Joint App. 29). 
Appellees contend that such conclusion contains an im¬ 
plicit finding that the note was valid at the time it was 
executed and that it constituted a subsisting obligation. 
Also, implicit in such conclusion of law is the finding 
that the words “without recourse to maker” were not 
on the note at the time it was executed. It is not reason¬ 
able and logical that the Court would have found that 
a valid obligation existed, if the note bore such a legend 
at the time of its execution. 

Appellees submit therefore, that the sum total of the 
circumstances presented by the record in this case, lead 
to the conclusion that the words “without recourse to 
maker” were not on the note at the time of its execution. 
Moreover, such a premise is not inconsistent with the 
statement, above-quoted, from the agreed facts, that the 
parties executing the note cannot recall whether such 
notation was made at the time of its execution or sub¬ 
sequently. It seems that the appellee-trustees are entitled 
to receive any benficial inferences flowing from the circum¬ 
stances of the case, which shed light on the most reason¬ 
able probability as to the time when the notation was 
added to the promissory note. These inferences all sug¬ 
gest that the notation was not on the note when it was 
signed by the maker and that it was added later. 
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It seems evident from the first paragraph of the opinion 
herein of March 20, 1952, that this Court concluded that 
the words “without recourse to maker” were placed on 
the note at its making on August 31, 1945. From this 
premise, it was reasoned that no obligation was created 
by the note and accordingly, that the appellee-trustees 
did not have a mortgagee interest in the property within 
the terms of the insurance policy. 

In view of the foregoing contentions of the appellees 
to the effect that the note was valid when made, and did 
not then contain the words “without recourse to maker”, 
it would follow that a valid and subsisting obligation was 
represented by the note which was insured in favor of 
the appellee-trustees under the policy issued by appellant. 

Accordingly, the appellees respectfully submit that the 
petition for rehearing of their appeal should be granted, 
in order that further consideration may be given to the 
question of whether or not the note was valid when made. 

Frederick Stohlman 
Union Trust Bldg. 
Washington, D. C. 

Clarence G. Pechacek 
Southern Bldg. 

Washington, D. C. 

Attorneys for Appellees 

CERTIFICATE OF COUNSEL 

Frederick Stohlman and Clarence G. Pechacek, counsel 
for appellees herein, do hereby certify that the afore¬ 
mentioned and annexed petition for rehearing is pre¬ 
sented in good faith and not for the purpose of delaying 
the proceedings herein. 

Frederick Stohlman 

Clarence G. Pechacek 
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